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may very well b necessarv in the Interests of etheiency All |

would point out 1s that, if it 1s correct, it
‘---.II."'I"'\,'I_']"'r'i‘._:"l"'['l'"-_~ 110) 1i.}!‘.|:-1.lT- "

means that in practice
sts with Parliament. It rests with the ex-
ecutive and in particular with the cabinet. The ministers of course
gain their authority by being leading members of the party which
wins the general election. So it may be said that ultimatelv thev

are dependent on the will of the majority of the people. But this
IS a very remote control, not only because there may only be a
general election once every five vears, but also because it is often
impossible to ascertain what the will of the majority is upon any
particular topic. |
The remoteness of this control has given rise to many misgiv-
Ings lately. Take for instance the doctrine of the mandate. Before
a general election the rival parties 1ssue manifestoes giving details
of all that l_ht"}' propose to do if I_ht*_\' are elected. Once t*it‘t"lt‘ti, the
leaders claim that they have a mandate to carry out everything
which was in their manifesto. Nothing of course could be further
from the truth. Many of the people do not study these manifestoes
\n detail. Those who do often find in each of them much of which
they approve and much of which they also disapprove. But they
cannot pick out the bits of which they approve and vote for those
bits only. They have to vote for a member, not for a manifesto.
The personal qualities of the member do not weigh so much in the
scale nowadays as they used to do. This 1s no doubt because his
personal views do not count so much 1n the House of Commons as
they used to do. Much more important are the views of the party
to which he belongs and to which he has to conform. Hence the
importance of 1ts manifesto. Some people vote for him because they
approve of some of the proposals in his party’s manifesto, others
because they approve of others of the proposals. Yet others be-
cause, while they do not really approve of the proposals, they dis-
approve still more of the counter-proposals of the rival party, and
so forth. It is impossible to say therefore that the majority of the
people approve of any particular proposal, let alone of every pro-
posal In the manifesto. Yet that is what the doctrine of the man-
date involves. It is, I venture to think, a complete misconception
of the constitutional position to suppose that the party which 1s
elected has a mandate to carry out their manifesto or is, so to speak,
under a trust to carrv out all they have proposed. If there were
any trust in the matter, the courts could inquire whether it has
been fulfilled, which is unthinkable. The true constitutional posi-
tion is that no radical change, that is, no change which is so radical
that the views of the electorate should be obtained on it, should be

| rr JI i |' ‘l I F;

1951 L'he Spirit of the British Constiutul 119]
made unless the ]:I‘n[m-.._:ll has been included in the manifesto: but
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hing that is in the
manifesto should be carried out. On elected the leaders of the
pariLy are the soverelgn power 1n the land. "' he
them i1s that they are under a coi

interests of all and not 1n the inters

Oniv limitation on

fore discard their manifesto, if and In s
" .a!ll}.éwpli'l'lt reconsideration, shows i1t nof

of the countrv as a whole. But this 1s not a
enforced by law. The only real check on
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This brings me back to the importance of the fr

*"i“”i 1 r,ii 3
1'11“\"“\]{]]] [Jlllljlfhf'i}l]!'!lllr {:]I"fl'r i"' ]Ilr:-Tr.r‘i'!II'j* T'rrr' '|'r-=-:,i|i f'rjl'l |I }“

:lr-zt‘{'*l‘l:iiﬂi'*]. IH1]+'--1 there 1s freedom of discussion:

ireedom ol

discussion involves. of course, freedom to eriticise rovernment

Now experience has shown that governments are very sensitive to
criticism. 1 he reason 1< of course because governments I al1se that
they are ultimately dependent for their power on the support of
public opinion: and if the confidence of the people in them is de-
stroved by justifiable criticism, their position is rendered insecure
and their chances of winning the next general election are lessened.
They can of course object to unjustifiable eriticism, but who 1s to
judge whether the ecriticism is justifiable or not? History shows
many cases where governments have considered any criticism of
themselves as unjustifiable. In the 17th and 18th centuries many
people were tried in England for seditious libel when all they had
done was to criticise the government. In Nazi Germany and Soviet
Russia any criticism of the party in power is regarded as treason.
The truth is that. if there is to be political liberty, the government
which is eriticised must not be allowed to be the judge of whether
the criticism is justifiable or not. The people themselves must judge:
and they can only do so if there is freedom of discussion, so that
they can have before them both the criticism and the answer to it.

Herein lies the great importance of Parliament at the present
day. It still remains the forum where the opposition can level criti-
cism at the government and where the government can make their
reply to it. It still remains the place where questions may be put
to the ministers on matters of public concern, which they must
answer or take the consequences in public mistrust. There are, !
fear, some notable exceptions, as for instance questions as to the
day-to-day administration of the nationalised undertakings — but,
taken by and large, the government have to answer in Parliament
for their conduct of public affairs. Next to Parliament comes the
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press, which 1s free to criticise the government and to ventilate
orievances of all kinds. Its importance 1s realised by ministers who
continually hold press conferences so as to instruet public opinion:
and at these conferences the journalists themseives ask questions
50 as to gain further information. Then there 1s the British Broad-
casting Corporation, which gives times for broadcasts not only to
government spokesmen but also to speakers of other parties. It is
essential to political liberty that all these powerful means of in-
fluencing opinion should be free to put all relevant facts before the
public and to give voice to the views of all, whether for or against
the government of the day.

It 1s of course possible for this freedom to be abused. Anxieties
were recently aroused lest the press should become the monopoly
of a few private owners who distorted the news and gave a false
picture so as to serve their own ends; but the recent Royal Com-
mission reported that “the present degree of concentration of own-
ership 1s not so great as to prejudice the free expression of opinion
or the accurate presentation of news or to be contrary to the best
Interests of the public”’. Even greater anxieties would be aroused
If the state took control of the press, because it would then be able
to prevent criticism of itself, which is the keystone of our liberties:
but it is reassuring that the Royal Commission said that “nearly
everyone would agree that State control ought not to be extended
to the Press”.

T'he greatest danger at present lies in the fact that the govern-
ment departments are the source of much news and information:
and they are naturally inclined to present it in a favourable light
from their own point of view, or to withhold it if it is unfavour-
able: and so the press may not have the information on which to
base legitimate criticism. The Royal Commission uttered a warn-
Ing about this. They said that “if newspapers get out of the habit
of giving their own news and into the habit of taking all or most
of 1t unquestioningly from a Government Department, they are
obviously in some danger of falling into totalitarian paths. Future
developments therefore need to be carefully watched.”” '* This Vig-
1lance 1s a healthy sign that the spirit of our constitution is still
making itself felt so as to see that our liberties are not taken away.

The sources of criticism of which I have already spoken are all
frankly partisan and known to be so. In Parliament discussion runs
on party lines. So it does in the press and in broadecasts, and nowa-
days also in municipal elections. Indeed many sources of criticism
are to be discounted by reason of party bias. But there is one source

" Royal Commission on the Press, 1949: paragraphs 543, 617, 672.
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which 1s not so to be discounted. It is eriticism by the judges. Ob-
servations by them may form an important basis of public opinion.
This carries with 1t the responsibility of being wise and discreet in
all they say, but 1t does not mean that they must say nothing. If
matters come before them where injustice 1s being done, they are
entitled to point it out so that the public may know of it and form
an opinion upon it.

Quite recently, however, the Attorney-General laid down in the
House of Commons a limitation on the judges. He declared that it
was ‘‘a most important principle of our constitutional practice that
judges do not comment on the policy of Parliament, but administer
the law, good or bad, as they find 1t. It 1s [he said] a traditional
doctrine on which the independence of the judiciary rests.” 4 The
fact that the Attornev-General said that does not mean that it is
correct: but 1 do not think that anyone would quarrel with it so
long as it 1s not carried too far. The judges, of course, administer
the law, good or bad, as they find it. A good deal of it is made by
Parliament, and so they must act in accordance with what Par-

liament says. They should show proper respect for, and confidence
in, what Parliament has decided and should always carry out faith-
fully the intentions of Parliament. If a judge or magistrate should
say, “‘I do not agree with this statute or regulation, and therefore
[ will only inflict a nominal penalty’’, he would be doing a grievous
wrong. Nor should a judge enter into any captious or irresponsible
criticism of what Parliament has done. If a judge should say to a
young blackguard, “I wish I could have you birched, but Parlia-
ment 1n its wisdom says I cannot’, that borders on the captious,
or at any rate displays a want of confidence in Parliament which
1t 1s undesirable to express. But Parliament is not infallible. Its
policies may have results it did not foresee. Its enactments may
not work out 1n practice in the way in which it had intended. The
draftsmanship may be obscure and give rise to unexpected diffi-
culties. When this happens, the judges have the right and indeed
the duty to point it out: and 1n the past they have often done so
without being accused of impropriety. The judges are able to see
how the acts of Parliament work in practice and, when defects ap-
pear in them, their observations may be a great help to those re-
sponsible for making or amending the law. Not only the public but

also the legislature may be left in ignorance of the defects unless
they are pointed out to them.

The true principle, as I understand it, [is that judges are en-
titled to make responsible comments or suggestions on the way in

4 Hansard, May 3rd, 1950.
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they know that they are apt to lead to error. The [inglish approach
1s empirical. The solution to every problem depends on the ques-
tion, Will it work? that is to say, Will if help to ensure justice and
liberty? But hev do not seek to define Justice and liberty. They
% | 1 l:lkt* Ththl' conceprions as well !iliifi-r‘~~fr'mrl and }HJH‘J F}ufrn-wh*r*:;
paraging terms on the policy of Parliament, for that would be to with the machinery to enforce them. So thev ',V“h,“;j the writ of
habeas corpus, the great merit of which is that it is an efficient
machine for liberating anyone who is unlawfully detained: and so
also I}]I'_"»' have r f'f‘f”‘_"», evolved the Crown I]I'fn'ryr“n;fr-; ;‘\f'f, ]”47,
which will, I venture to think, prove an efficient machine for see-
inp: that government :]rln:u‘r ments do not oversiep the mark. Like-
wise the Scrutinising Committee for keeping a check on delegated
legislation. This practical instinet finds its most marked expression
In areadiness to compromise. Time and time again, when faced with
twoapparently irreconcilable alternatives, the English find a middle
way. Thus when in time of war it was necessary to give to the execu-
tive power to detain suspected persons without trial. many people
teared that our fundamental liberties were being impinged, but a
compromise solution wasadopted. A committee was set up, presided
over by a distinguished lawyer, to examine every case so as to en-
sure that no injustice was done. It was really a fusion of executive
and judicial functions to meet an emergency: and it worked well.
S0 also In time of peace when it is necessary to give much new
jurisdiction to departmental tribunals, many people fear that the
rule of law is being ousted: but a compromise solution is being
adopted. An appeal is gradually being allowed to an appellate tri-
bunal presided over by a lawyer who is independent of the execut-
1ve. The rule of law is thus being maintained in the welfare state.

[t 1s this practical instinet also which leads us to believe in an
unwritten as against a written constitution. The rigidity of a writ-
ten constitution has its advantages for some peoples but it appears
to us as an attempt by one generation to fetter the hands of fu-
ture generations. The flexibility of an unwritten constitution has
the great advantage that it enables us to make changes gradually,
as and when they are needed, without a great deal of fuss and
bother. It allows scope for compromise and room for development.
Thus the power of the House of Lords has been gradually reduced
from a power of veto to a power of suspension, and from suspen-
sion for two years to suspension for one year. A movement is on
foot to reform the House of Lords altogether by altering its com-
position. All this is done by ordinary legislative machinery without
anyone suggesting that the constitution is being impinged. We draw
no legal distinetion between constitutional laws and other laws. We

which Acts work, if 1t appears to them necessary to do so in the

I‘H\']U‘ Interest. 1 his :l{*}']il'~ Nnoi HT"E?_K N respeci of enactments n

ancient times but a150 N r'espect Ol enactments In modern 1 j}]],-ﬂ.

wﬂiliil'l‘ﬁ LO I}1n 1121111111";1’ 1 O1) T]Iil7 ‘iiiliLTt'ﬂ MUust never comment il} |]i S =

cast reflections on the wisdom of Parliament and would be incon-
sistent with the confidence and respect which should subsist be-
tween Parliament and the judges. Just as members of Parliament
must not cast reflections on the judges so judges must not cast re-
flections on the conduct of Parliament. If everyone observes these
I'Ilhw, lhl'l‘i' ‘s\'i“. lu no i‘HHHit'l.

The result of 1t all 1s therefore that freedom of discussion is still
an integral part of the British constitution. There i1s one qualifica-
tion, however, that must be made about it. It must not be allowed
to be abused so as to be itself undermined. This has been brought
home to us by the preaching of communism. In England we allow
the communists to advocate communism. We allow communist
newspapers to be published and during the general election a com-
munist was allowed time on the wireless to broadecast in support
of the communist candidates. 1This 1s a very healthy sign because

shows that freedom of discussion still prevails here. But we are
told that, in Soviet Russia, where communism is practised, there
s no freedom of discussion: and that, if anyone there says any-
thing which 1s eritical of the party in power, he is considered to be
a danger and 1s to be imprisoned or otherwise dealt with. If this

were the ultimate aim of the advocates of communism here, then
1t might well be said that the preaching of it should not be allowed :
for 1t 1s taking advantage of the freedom of discussion so as to de-
stroy that freedom. So also with other communist activities. They
should not be allowed if the ultimate aim is the destruction of our
{undamental freedoms. This i1s, no doubt, the justification for the
strong measures taken against communists in Australia and else-
where. The appropriate steps must always depend on the local
situation. All I would say is that only extreme danger would justi-
[y any restriction on the freedom of discussion. A war of ideologies
1s not to be won by throwing people behind bars, but by “having
vour loins girt about with truth”’.

This brings me to the third instinet, the practical instinet to
see that neither rights nor powers are exceeded or abused. This in-
stinct runs through the whole of our search for justice and liberty.
The English distrust abstract philosophy as much as they distrust
formal logic. Some may suggest that this is because they do not
understand philosophy or logic, but the better reason is because
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can change a fundamental law just as easlly as a transient law.
But 1n poinit of ]rl‘:u‘lit't' we do not do so. We may m{ulif}' our laws
to meet changing needs, but we keep the fundamental principles
INntac

T'he fundamental prineiples are accepted by all parties in the

state, and the only difference that can arise is as to application to
particular circumstances. The principles were well stated by the
Lord Chancellor, Viscount Jowitt, in the House of Lords quite re-
cently: "1t behoves all of us who have been nurtured and brought
up in traditions of liberty to see that those ancient privileges are
not snatched away from us. . . . I quite agree, as I have said many
times, that there is a danger today of the individual being crushed,
and 1t 1s a danger against which we have to guard. What are the
true remedies that we must follow? First of all, I believe we must
have a vigilant, a resolute and strong Parliament. . . . Secondly, I
believe that we must maintain a strong and independent judiciary
. . absolutely independent of any control at all. T thank God that
[ believe we have that today, and I think we shall always have it.”’1s
T'here needs I think to be added the freedom of the press: but
this was added by the Lord President of the Council, Mr. Mor-
rison, only a little while ago. After observing that the Labour Gov-
ernment could not expect a good press from Conservative news-
papers, he added, “We have, thank goodness, a Press free from the
slightest improper interference by Government authority, and it
1Is my fervent wish that this should always be so’’.16
A people, whose leaders speak thus, need have no fear for their
liberties. So long as Parliament is vigilant, the press is free, and the
Judges are independant, there can be no totalitarian state in Eng-
land. Those three great institutions, Parliament, the Press and the
Judges, are safeguards of justice and liberty: and they embody the
spirit of the constitution which has made its impress on the char-
acter of the people.

This spirit of which I have spoken has been carried by our
cousins to the great lands overseas, and it shines as brightly there
as here. The colonies have become dominions and the dominions
have become nations. First and foremost of these is the Canadian
nation, and of them it can be said as truly as Sydney Smith said
of the English nation over one hundred and thirty years ago:
. .. Nations do not fall which are treated as we are treated, but
they rise as we have risen, and they shine as we have shone, and
die as we have died, too much used to justice, and too much used

¥ Hansard for June 27th, 1950.
I* Times newspaper, Sept. 1950.

1951J 71}“ -{]}f-ri«'t f!_fl f}?{? 1))-’-"::4‘? Constitution Ij{f’?

to freedom, to care for that life which is nof just and free. . .
[ The] attributes of justice do not end with arranging
Ing rights, and mine; they give strength to tl
duration to the English name: thes

your conflict-
e English people,

turn the animal courage of
this people into moral and religious courage. and presen

t to the
lowest of mankind plain reasons and strong motives why they

should resist aggression from without, and bind themselves a liv-
Ing rampart round the land of their birth.”” 17

7 The Judge that Smites Contrary to the Law (1824)
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MIDDLE TEMPLE HALL

20th Oclober, 1953

)

My Lorp CHANCELLOR, Mr. Attorney General,
and mv Irniends of the Bench and Bar. this is a
tremendous compliment which you are paying me
tonight and 1 deeply appreciate it and am pleased
by 1t, though I do not feel that I deserve it. On
such an overwhelming occasion speechmaking is
difficult and there are few precedents. I remember
that when 1n 1908 we gave a dinner such as this
to Mr. Asquith on becoming Prime Minister, he
explained it as an effort to cheer him up, since the

last practising barrister who had been appointed

Prime Minister was assassinated in the Lobby ol the
House of Commons. And he told us of his start
at the Bar in the chambers of Lord Bowen, where
he said he learned a most necessary lesson—'" the
dangers, multiplex and manifold, of an encounter
with Danckwerts .

Assuredly, the surroundings and circumstances
of this entertainment add to its enjoyment. It
must have been in this splendid Elizabethan Hall
of the Middle Temple that Shakespeare dined with
his lawyer friends (from whom he picked up such
a quantity of legal jargon) and was moved to

I
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write the lines in the Taming of the Shrew about the
ways of lawyers who

“ Do as adversaries do at law,

Strive mightily, but eat and drink as friends .
But we have one advantage in dining here which
Shakespeare never enjoyed, for in his day there
was no Master of the Kitchen. Let us unite in
acknowledging the success of the efforts of Master
Tristram Beresford, and now that we are replete
and enjoying the processes of digestion, every one
of us can murmur, with Sydney Smith,

*“ Serenely full, the epicure may say
* Fate cannot touch me; I have dined today * .
Well, 1 was called nearly fifty-five years ago—
one of twenty-seven students of the Inner Temple,
of whom four survive. Three of them are here
tonight. Harold Morris is kept away under
doctor’s orders and has written to me the kindest
of letters. Another of the survivors is that cheerful
little cocksparrow, Victor Russell, and the fourth
1s Rayner Goddard, who claims that he was my

first pupil at Oxford, and who certainly taught me
some law that I did not know. There he 1s,

filling to universal satisfaction, the position of

Lord Chief Justice, and, I doubt not, now anxiously
considering how he will sum up to a jury which has
just unanimously convicted a murderer and is now
required, in accordance with the recommendations

(.)f the recent Royal Commission, to determine what
1s to be done with him and whether he shall be

2

sentenced to capital punishment. Still more
anxious 1s the question what the Judge 1s to do
if, as 1s very probable, they disagree on this point.

The first of my pieces of good fortune at the
Bar was to go as a pupil to Reginald Acland—a
great gentleman and a good lawyer—who, as my
fellow pupil Lord Wright will agree, set before
us what a fine profession this is and what standards
were to be observed.

In those days, the early days of the Century,
we watched the great men performing. Sir
Edward Clarke, with his Dundreary whiskers and
persuasive manner, was still in the ripe maturity
of his powers. The Attorney General was Sir
Robert Finlay, who stated his case in such even
tones and with such absolute fairness that the
listener could not make out which side he was on.
The other Law Officer was the pulverising Sir
Edward Carson, who convinced you that there was
only one side in the matter. Lord Esher had just
ceased to be Master of the Rolls, and he had such
a dislike of abbreviations that when counsel referred
him to “ 11 Q.B.D.” he retorted, © You B. D!
Why can’t you say ¢ Queen’s Bench Division rige
And Lord Russell of Killowen, that elemental force,
the precursor of the atom bomb, was soon 1o be
succeeded as Lord Chief Justice by Richard Webster
as Lord Alverstone, who genially endeavoured to
call everybody by his christian name—until Willie
Matthews, when the Chief was entertained at the

Y




Old Bailey Bar Mess—Travers Humphreys
remember 1t—described his occasional VISits

as
A.G. to the Central Criminal Court (where evervy

Attorney General should appear to prosecute in g
great trial) as always ending in the Inevitable
verdict * long before which the miserable criminal
in the dock and the Attorney General at the Bar
were calling one another by their christian names *.

| have not indeed always been entirely faithful
to my jealous mistress the Law, but have wandered
off sometimes, as the Lord Chancellor observed,
to be a Minister or the Chairman of a Commission.
But let me point out that on those occasions I was
very careful not to be given a dinner by the com-
panions I was deserting, for if that had happened
| might not have been able to come back.

Looking back, it seems to me that in these days
the Law Courts have lost much of their variety
and colour. Everything is on a level of efficient
uniformity. To what Court are we to go to enjoy
the language of William Arabin, Serjeant-at-Law,
a Judge of the Sheriff’s Court a century ago, who
addressed a convicted prisoner thus:—‘ I have no
doubt of your guilt. You go 1nto a public-house
and break bulk and drink beer, and that’s what In
law is called embezzlement >’.

Where in the Chancery Courts shall we hear
again a judgment like that of Vice-Chancellor
Bacon, who declared after an exhaustive hearing;
~ This case bristles with simplicity. The facts are

4

may

admitted. The law is plain. And vet i has taken

one daz IHH‘-__‘f'I than (yod -\]”li!fhi\
T{‘flllil{‘il 1O IIT.I]gr‘ [,]{w l!lli&:-f e O’

SCVCIL I'I.;]'\"i LO LI'V.

i) ) fquw-, mv l.ord
Chiel Justice, can you find todax

the counte; part
[]'%lllf‘ al.llt‘lﬁ' T]]ill]\-]l!"rflii s of W

ldey Wright, or the
W llilll%it ;1] assurance ot .\.].lriill ( )1( }::1rrr:r.
f‘I]If‘I"I&iiI]iI]L: ]}f‘rlfll'III{‘Ix W lltlr]] YOuU

[,lflhf‘

and | used to
meet 1n countv-courts sometimes ?

LLooking round these tables I see many men who

have been my Juniors and to whom 1 am grateful
for their help. Indeed. there are, 1 think. only
three of you who are my seniors in date of call

Travers Humphreys, the greatest and fairest
I'reasury prosecutor of my time, Claud Schuster,
who has been the guide. philosopher and friend of
a whole series of Lord Chancellors. and my friend
Sir Harry Brittain, who never practised, but has
pleased me by coming. Speaking of Juniors let
me say, in the presence of the Master of the Rolls
and in spite of his Committee, that I am a stout
upholder of the two-thirds rule, for I do not think
that Juniors at the Bar are over-paid, and I am

equally opposed to the payment of a  special fee ”
to the Leader, for it seems to me to be giving him
a share which belongs to his Junior, whom he is
bound to protect. Such were the direction-s I used
to give to my Clerk, and I take pleasure in men-
tioning his name here, for many of you will
remember him. Three things are wanted for success
as a barrister—good health, good fortune, and a
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L_{M;H] t.l{.‘I’I\,. tlm_l Hi‘ l}!t"wt‘ llll‘t“(‘ l|1{.‘ greatest iR a
oood clerk. My fa1thful friend. Ronald Pocock. set
an example to everyone in the Temple of what a
sood clerk should be.

1he .l_"ip{"t"l of our law courts l'll;lllg‘(“ﬁ. 'j.'{"lﬁ 1n the
end, the profession is one and the same. And what
a profession 1s this, to which we all belong ! It 1s

a profession in which we are engaged 1n constant

and strenuous controversy, and yet 1t 1s a fraternity,

without rancour or jealousy, in which are the
makings of firm and faithful friendships. [t 1s a
profession in which the most cantankerous and
annoying of opponents 1s yet throughout our
learned * friend . It is a profession in which, as
was said in this Hall on a famous occasion long
ago, ‘“ the weapon of the advocate is the rapier
of the fencer and never the dagger of the assassin ™.
It is the profession to which men turn when
they are in grave trouble (for no sensible man
goes to law unless he 1s 1n trouble)—in trouble
about his wife, or his life, or his property, or his
reputation—where he will get honest and skilful
advice and all the help that an honourable man
can give. And it is the profession from which 1s
drawn an unfailing supply of wise and upright
and humane Judges.

And now it remains to thank you all. I can
wish you no better wish than this, that when your
time comes to an end—and I hope my time has
not quite come to an end yet, but that the Lord

6

Chancellor may still occasionally find me some-
thing to do—may you feel, as 1 do, that IN carrying
on the work of endeavouring to secure justice
2ccording to law for others, you have accumulated
4 store of happy recollections and a multitude of
(aithful friends.

[ know that I have been a very lucky fellow, but
'n nothing have I been more fortunate than in the

goodwill and, may I say ? the affection—of those
who are round me now.
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ada of course differ

_ _ power in Britain rests solely
with the Parliament of the United Kingdom: whereas in Canada
't 1s divided between the Dominion parliament and the provincial
rislatures. But these are matters of form. They are not funda-
tals. We in England have frequently changed our forms of gov-
ernment but. some how or other, we have always kept the same
spirit. “The history of England is emphatically the history of pro-
oress. It is the history of a constant movement of the public mind,
of a constant change in the constitutions of a great society. '’ 1 he
last century has seen as great changes as any of the preceding cen-
turies. There has been a social revolution accompanied by a con-
stitutional revolution. When Dicey wrote in 1885 he could point
to the sovereignty of parliament and to the rule of law as cardinal
features of our constitution. Now in the year 1951 the emphasis
has altogether changed. In legal theory Parliament is still sov-
ereign, and we still claim to be under the rule of law: but anxiety
is raised in many quarters by the growing powers of the executive.
* One of the Lords Justices of His Majesty’s Court of Appeal In England.
Honorary Fellow of Magdalen College, Oxford. Editor of Smith's Leading Cases
nd Bullen and Leake's Precedents of Pleadings. Author of Freedom under the

[.aw (Hamlyn Lectures).
1 Macaulav’'s Essay on the History of the Revolution.
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that have been enacted

the hall which has resounds

guration of thirty Kings .

tence of Bacon and the just:

Charles confronted the High Court of Justi with the ,[-5.'1"5'1 COUr-
age which has half redeemed his fam

proconsul Warren Hastings presented hi

hall where only the other day the Speaker

monwealth of Nations came to witness the opening

House of Commons. Such memories will bring back to

of the great constitutional 1ssues which have been decid:s |
[English people. But you should also remember that, in this hall
for nigh on seven hundred vears, the judges of England laid down
the common law which precisely defined the rights of the indi-
vidual and made the life and liberty of every law-abiding citizen
secure from injury on the part of others or of the State. Here saf
the judges of England right from the days of King Henry II in
1189 till the vear 1873 when the courts were moved to their present
situation in the Strand. The prineciples laid down by them have
sunk deep into the mind of the nation and have been more power-
ful than anything else in creating the spirit of the British consti-
tution. If you reflect on all this in that hall, so strong and so well
balanced, so built as if for all time, vou will get a sense of wonder-

e —

: Macaulay's Essay on Warren Hastings.




and with
and a re-

omninpotent
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the basis 0of sociely, Lhe peopie Inus be ur r the rule ol law, and

there are four fundamental requisites which the law must fulfil:
1 1
'

1) it must be certain so that the people may act safely upon 1t;
2) it must be just so that they will approve of 1 being enforced;
2} it must be readily ascertainable, so that they may know what
their rights and duties are; (4) it must b enforced by independ-
ent and upright judges In whom the people have confidence.

The kevstone of the rule of law In [England has been the In-
dependence of the judges. It is the only respect in which we make
any real separation of powers. There 1s here no rigid separation
between the legislative and the executive powers: because the min-
isters, who exercise the executive power, also direct a great deal of
the legislative power of Parliament. But the judicial power 1s truly
separate. The judges for the last 250 years have been absolutely
independent. And when I speak of judges, [ include not only the
High Court judges, but also all the magistrates and others who
exercise judicial functions. Nomember of the government, no mem-
ber of Parliament, and no official of any government department,
has any right whatever to direct or to influence or to interfere with

1951

add also the chairmen of
the executive, |
the name juds
test which thev
the Iii‘¢lI1?l' 1S thaf
Why do the
because 1t 1s born In
do for us to all
and we know
with the kings of Kngland —the kings who In the old day €]
'l'"l'-t‘li T._i'le" suprerne exec : - r in the land . Ver since ‘1".-* Act
of Settlement 1n 1701 1t ha en part of our constitution that a
judge of the High Court c: be removed except for misconduct,

and. even then. there must be a petition from both houses of Par-

liament for his removal. This means that a judge 1s virtually 1rre-

movable. No j1;11;fl‘}1:1n ever been dismisses that time to this.

Secure from anv fear of removal, the judges of England do their

duty fearlessly, holding the scales even, not only between man and

man, }II_H .'i:--l'! }H-?‘J.'rrf‘. man and  StalLe () | ;-ih“l' On }l.f= dp-

pointment takes an oath that he “will do justice to all manner of
|

people according to the laws and cust s of England, without fear
or favour. affection or ill-will’”’. Never since 1701 has any judge
failed to keep that oath.

[f the independence of the judges is the keystone, then the
certainty and justice of the law is the structure on which the rule
of law depends. This certainty and justice is not attained in Eng-
land by any code of laws. The law of England was in former times
for the most part declared by the judges, who were guided by the
precedents of their predecessors. They decided each case as justice
demanded and then built up principles from the individual cases.
The precedents were collected and reported, and form a body of
case-law unique in the history of the world. The principles which
they enunciated are still today the basis of our fundamental free-
doms. Our freedom of the press, freedom of mind and conscience,
and freedom of Speech are all protected by the rules of law laid
down by the judges. To our mind this form of protection is better
than the provisions of a written constifution. Some may think that
the English went too far in their-adherence to precedent but it
made for certainty, which has recently been described by Lord
Simonds as of “paramount importance’’ in the law.® If the law so
declared was found to be unjust or unsuited to changing times, it

could only be altered by Parliament. The conception, however, of

the decisions of any of the judges. It is the sure knowledge of this T esohe v Londow Cousity Conndil TIOB0ACERE DTS

that gives the people their confidence in the judges, and [ would
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[t lies
k_” :11!"\.'1!' "
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free-will,
tincts for and libert:
mon to all freedom-loving countr peculiar genius of
the British constitution lies in a third instinct, which 1s a practical
nstinet leading us 1 h d and powers with
sl guards, so that ni ither rights not _ ers shall be exceeded or
2bused. Throughout all this runs the Christian instinct and with
it a sense of the supreme importance of the individual and a re-
fusal to allow his personality to be submerged in an omnipotent
tate. This is in direct contrast to those constitutions which at-

'IJ‘.I sLaLe :tT""E 'iiTEEI- Or none 1o ?}‘1-' i!"l-

tach supreme importance to
dividual.
The first instincet, the instinet for justice, finds its expression

- the rule of law. In order that right, and not might, should be
the '[ll_i"‘i‘« of socis LY, Lhe ]Il'u"'lpil.' must be under the rule of l:ﬁ'{, :H'Hi
there are four fundamental requisites which the law must fulfil:
1) it must be certain so that the people may act safely upon 1t;
2) it must be just so that they will approve of it being enforced:
3) it must be readily ascertainable, so that they may know what
their richts and duties are; (4) it must be enforced by independ-
ent and upright judges in whom the people have confidence.

The keystone of the rule of law in England has been the In-
dependence of the judges. It is the only respect in which we make
any real separation of powers. There i1s here no rigid separation
between the legislative and the executive powers: because the min-
isters, who exercise the executive power, also direct a great deal of
the legislative power of Parliament. But the judicial power is truly
separate. The judges for the last 250 years have been absolutely
independent. And when I speak of judges, I include not only the
High Court judges, but also all the magistrates and others who
exercise judicial functions. Nomember of the government, no mem-
ber of Parliament, and no official of any government department,
has any right whatever to direct or to influence or to interfere with
the decisions of any of the judges. It is the sure knowledge of this
that gives the people their confidence in the judges, and I would

!l'-'l /-J'., ' o of 1/ Crafqcl ppe nm I]H--.
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add also the -']'::iII‘TTH-T'l of tribunals Lnev are |r';ri--[..-r-,;fi-m Of
”H' l."‘-.t'i"-i'*l;"-{i', for T}"‘.i'T‘! thev too are 1 (TS t does not i]l*'[‘r]"lll Oon
the name judge or chairman but on the substance. The eritical
test which they must pass if thev are to receive the confidence of
the people is that they must be independent of the executive

Why do the English people feel so strongly about this? It is
because it is born in them. We know in our bones that it will nof
!iH I‘HI‘ us to allow Tf”.r- executive to hav
and we know 1t because our lorefat
with the kings of England — the
cised the supreme executive power in tn and. Ever
of Settlement in 1701 it has been part of our constitution
jI.if]i!'!.' of the ”1']1 Court cannot be removed excent for mi ~'HH'].H'T,
and, even then, there must be a petition from both houses of Par-
llament for his removal. This means that a judge is virtuallv irre-
movable. No judge has ever been dismissed from that time to this.
Secure from any fear of removal, the judges of England do their
duty fearlessly, holding the scales even, not only between man and
man, but also between man and the state. Every judge on his ap-
pointment takes an oath that he “will do justice to all manner of
people according to the laws and customs of England, without fear
or favour, affection or ill-will’”’. Never since 1701 has anv judge
falled to keep that oath.

If the im]v;u-nilt&nm- of the judges 1s the 1*-..*'_"-,'--1f.lhf‘, then the
certainty and justice of the law is the structure on which the rule
of law :.it'lu_-ml:-:. This {"rl‘t;limf-; and justice 1s not attained in kng-
land by any code of laws. The law of England was in former times
for the most part declared by the judges, who were guided by the
precedents of their predecessors. They decided each case as justice
demanded and then built up principles from the individual cases.
The precedents were collected and reported, and form a body of
case-law unique in the history of the world. The principles which
they enunciated are still today the basis of our fundamental free-
doms. Our freedom of the press, freedom of mind and consecience,
and freedom of Speech are all protected by the rules of law laid
down by the judges. To our mind this form of protection is better
than the provisions of a written constifution. Some may think that
the English went too far in their-adherence to precedent but it
made for certainty, which has recently been deseribed by Lord
Simonds as of “paramount importance’’ in the law.? If the law so
declared was found to be unjust or unsuited to changing times, it
could only be altered by Parliament. The conception, however, of

3 Jacobs v. London County Council, [1950] A.C. at p. 373.
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misgivings
aricen lest the rule of law 1s b no crowded out. In the first
| legislation has often meant that the

however, mall’

ace. the gTowin Ol (]

- T 9 1 1 & # . ! i
aws are not effectually promulgated or Known Lo the people. In

the second place, the growth of departm ntal tribunals has often

meant 1.hiii 1hlh1 W hil 1i1.-1'i1il- t'l'lT”lT.1‘!ﬂ't"-["-il'- are not i!'ll]:l.*i'u'ﬂ*].l't‘il Hf
the executive. The anxiet ¥ fell }1_"-. the [n'l’r{:'i“ of England on these
subjects is reflected in the Report o} the Committee on Ministers
Powers ‘ and in an extensive literature. 1 culminated in a bill call-
od the Liberties of the Subject Bill which Lord Samuel introduced
into the House of Lords and which received its second reading
there.® but unfortunately was not proceeded with owing to [Lord
Samuel’s ilIness.
et me illustrate the mischiefs arising from delegated legisla-
tion by cases that have actually come before the courts. The most
illuminating case on delegated legislation was where Parliament
authorised regulations to be made enabling the Crown to requisi-
tion property. In pursuance of that authority, the execufive made
regulations enabling the government departments to requisition
property and — this 1s the point — also enabling the government
department to delegate their powers to other persons. In pursuance
« Cmd. 4060 (1932).
Hansard for June 27th, 1950.

quisitioned

soon as the pureh:
SN0 'rl']i' owner ol
himself. But fhi

'I![‘l'}"'.rr-]-ll.} 1\1"‘ r'l .Ii'l i ] ]

back him up. The owner

but was told that the
|t was T"u*:tl"i_x :1Xx months beiore he got them: but, ol urse 1t then
appeared at once that, as soon as the owner said he would go into
HH'i'”I]'.'ﬂi'E'IH himself, the town clerk H-i*:}':-' tOo havi withdrawn the
]'l'l';11i*~i1ilﬁll'l. The courts therefore hi ld the I« '{ii‘;--i'-i'm to be bad
The judges sternly condemned the exec itive for withholding the
oirculars and Lord Justice Scott said: “T’he modern extent ol sub-
delegated legislation is almos! boundless: and it seems to me vital
to the whole English theory of the liberty of the subject, that the
affected person should be able at any time to ascertain what legis-
lation affecting his rights has been passed under sub-delegated
powers’ .°

In that case there was no publication at all of the sub-delegated
legislation. Now let me take a rather different case where there was
publication of the delegated legislation but injustice was done be-
cause the meaning of it was unknown to the people. The Defence
Regulations enable the Ministry of Works to exercise strict control
over building. The regulations provide thaf 1t 1s unlawful for any-
one to carry out certain building works except under a licence
granted by the Minister. A builder who was proposing to do some
building asked the proper authority for a licence and was told by
word of mouth that he could get on with the work and that the

8 -fia'a_c.kpnol Corporation v. Locker, [1945] 1 K.B. 349, at p. 370.
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licence would be issued later. So he did get on with it and the h-
cence was issued afterwards. But when he sought to get payment,
the building owner said the work was done illegally because there
ought to have been a written licence in existence before the work
was started: and, as there was no <uch licence, he was not liable
to pay anything. That defence was held to be good.” S0 the builder,
who had done the work on the oral licence of the proper authority,
got no payment at all. The licensing authority ought not, of course,
to have given an oral licence at all, but the builder can hardly be
expected to have known that. In these days, when there 1s so much
delegated legislation, the ordinary man relies on the officials to
kmow the extent of the legislation and acts on what they tell him.
[t comes to a pretty pass when they fall into error themselves and
the ordinary citizen suffers in consequence of it. It may, perhaps,
some day be worthy of consideration whether they may not be l1-
able in damages on the analogy of breach of warranty of authority.
Quch cases illustrate the mischief which flows from the great
orowth of delegated legislation. Efforts are being made to deal with
it. One way is to give Parliament more control over it. This is be-
ing done. In 1944 there was set up a Qerutinising Committee of the
House of Commons which examine every statutory instrument con-
taining delegated legislation. This is a considerable safeguard: but
the difficulty is that neither the House of Commons nor the House
of Lords can amend this type of legislation. The regulations that
are made by a minister must either be rejected in whole or ap-
proved in whole. There 1s no ‘ntermediate course. So if there is an
instrument of some 15 regulations, 14 of which are desirable and
one only objectionable, neither house can reject the one objection-
able regulation without rejecting the other 14 also, which 1t may
not wish to do. Suppose, for instance, that in the case of the build-
ing regulations, the house thought it would be better to amend one
of the regulations by saying that the licence could be either oral
or in writing — and so avoid the injustice already mentioned — it
would have no power to make such an amendment. This seems a
remarkable limitation on the powers of Parliament in favour of the
executive: and Lord Samuel has pointedly observed that ‘it has
been felt by many Parliamentarians for a long time past that there
ought to be a power to amend, and that we should not merely have
to submit to a dilemma, both horns of which might be dangerous,

either to accept or to reject”.
et me now come to the other anxiety, the growth of depart-

s

1 Jackson Stansfield and Sons v. Butterworth, (1948] 2 All E.R. 558.
s Hansard for June 27th, 1950.

T
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mental tribunals, and illustrate the misgivings about them also by
eases—that have come before the courts. These tribunals are often
staffed by men who are only appointed for the occasion: and who
may be dropped if they are not sat isfactory. They are therefore not
independent of the oxecutive: and if the government department
who appoints them should <cye circulars to them giving Its view
of the law, they would hardly dare to disregard them. This cannot
happen, however, when there is an appeal to a superior court, which
is itself independent of the oxecutive. The law will then be laid
down by the superior court and there is no reason for any misgiv-
ings. If the tribunal falls into error, it will be corrected by the su-
perior court. That was well shown in regard to pensions for men
disabled in the war. The pensions appeals tribunals used often to
accept the minister’s view ahout a case or the view of 1ts medical
member — as for instance his view that a disease could not be at-
tributed to war service — without requiring it to be supported by
the evidence of any doctor. But when the matter was taken on
appeal to the High Court, those decisions were overruled. Lord
Justice Tucker said: “it is, 1 think, of the essence of ‘evidence’, ac-
cording to English 1deas, when used with reference 10 judicial or
quasi-judicial matters, that it should consist of oral statements or
documents in writing which are made in the presence of or com-
municated to both parties before the tribunal reaches its decision.
~_ Information communicated by the medical member to his
colleagues during their deliberations does not fulfil these require-

ments. ... ?
Now contrast that case with cases where there Is no a eal to

a superior court. Then misgivings do arise. There are, for instance,

a large number of rent tribunals which have jurisdiction to fix the
ront of houses or flats which are let furnished; and there is no ap-
peal from their decisions to a superior court. In one case there was
2 block of flats at Brighton which were of a kind occupied by pro-
fessional men who had agreed to pay the rents that were asked.
Then, in spite of their tenancy agreements, the tenants applied to
the tribunal so as to get the rents reduced. The tenants called no
evidence but nevertheless they succeeded in getting their rents re-
duced by £50 a year. The tribunal acted not on evidence, but on
its own impressions and knowledge. The landlords applied to the
High Court to quash the proceedings but their applications failed.
The Lord Chief Justice said that the tribunal had acted In a way
which would not be tolerated in a court of law but it had not of-
fended against any statutory provision gr;__gggulation, and so the

® Moxon v. Minister of Pensions, [1945] K_B. 490, at p. 501 (italics added).
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But a moreenlichtened
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countries with modern
N 1s not made for ap-
points of great im-
people of this country are
sent time, holding the view thaf
eded In respect particularly of administrative law
the decisions of Ministers of State. given in almost every De-
partment ol State at the present time, which in all sorts of ways
the rights and liberties of the ordinary man and women in
niry and irom which they have no sort of appeal what-
ever. . . . 1 cannot see why some sort of administrative court such
S exists In other countries should not be set by e Pe,
S0 you see that, although the rule of law is threatened by the
growth of delegated legislation and of departmental trilninul:-:,
nevertheless the spirit of our constitution is making itself felt so
as Lo see that justice is done. It will. ] hope, result in a stricter
control by Parliament over delegated legislation and a strict con-
trol by an administrative court over the departmental tribunals.
Lhis is where the practical instinet of the people comes into play.
f.very thinking person accepts the necessity for delegated It‘j.{i:-:];l-
tion and departmental tribunals: but there must be safeguards
against the powers thus entrusted to the executive. I do not doubt
that the practical good sense of the people will be able to devise
these i‘\ﬁf!*}_’_ll.’.lrll‘.
The second instinet of which ] spoke, the instinet for liberty,

16 I:“,.I" V. Jr:".r.-.ii.i'”” !:- nit ?' ,Ii;“h”j. Ig."}” ! -'&” I': ]{ (}4':; at -
‘ HanSard Tor June27tH 19560 s , at p. 950.

* Suprernt

of Common

householder

which could veto

House of Commons were
cording to their conscience and

party. All that has altered now. The House of

by everyone over the age of twenty-one and the

can no longer veto any bill, it ean only suspend it for a yvear. Mem-
bers of the House of Commons are paid £1000 a year and are not
as Independent as they were. Nearly all legislation is initiated by
the executive and members of the government party are expected
to endorse 1t. This was strikingly shown in a recent debate in the
House of Lords where experienced parliamentarians stated the
present situation in these words: Lord Simon said, “there is un-
doubtedly a greatly increased practice of regarding the individual,
to whatever Party he may belong, as being an automaton who, if
he attends, will obey the call, and will, therefore, from time to time
authorise the Cabinet to do what the Cabinet wants, whatever it
1s": Lord Ceecil said that “If they show any disposition to take an
independent line, information is conveyed to them that they will
not be the Party candidates at the next Election’’: and Lord Salis-
bury said, “private Members during recent vears have been driv-
en more and more into the Party Lobby, irrespective of their per-
sonal views’’. 12

[ am not concerned with whether this is desirable or not. It

12 Hansard for May 17th, 1950.
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may very well be necessary in the interests of efficiency. All 1

would point out is that, if it is correct, it means that in practice

sovereignty no longer rests with Parliament. It rests with the ex-
ecutive and in particular with the cabinet. The ministers of course
gain their authority by being leading members of the party which
wins the general election. So it may be said that ultimatelv thev
are dependent on the will of the majority of the people. But this
IS & Vi 'y remote control, not HHI_\' because there may Hﬂl}.' be a
general election once every five years, but also because it is often
impossible to ascertain what the will of the majority is upon any
particular lt_}]'ii{', #
The remoteness of this control has given rise to many misgiv-
Ings lately. Take for instance the doctrine of the mandate. Before
a general election the rival parties issue manifestoes giving details
of all that they propose to do if they are elected. Once elected. the
leaders claim that they have a mandate to carry out everything
which was in their manifesto. Nothing of course could be further
from the truth. Many of the people do not study these manifestoes
In detail. Those who do often find in each of them much of which
they approve and much of which they also disapprove. But they
cannot pick out the bits of which they approve and vote for those
bits only. They have to vote for a member, not for a manifesto.
The personal qualities of the member do not weigh so much in the
scale nowadays as they used to do. This is no doubt because his
personal views do not count so much in the House of Commons as
they used to do. Much more important are the views of the party
to which he belongs and to which he has to conform. Hence the
importance of its manifesto. Some people vote for him because they
approve of some of the proposals in his party’s manifesto, others
because they approve of others of the proposals. Yet others be-
cause, while they do not really approve of the proposals, they dis-
approve still more of the counter-proposals of the rival party, and
so forth. It is impossible to say therefore that the majority of the
people approve of any particular proposal, let alone of every pro-
posal in the manifesto. Yet that is what the doctrine of the man-
date Iinvolves. It is, I venture to think, a complete misconeeption
of the constitutional position to suppose that the party which is
elected has a mandate to carry out their manifesto or is, so to speak,
under a trust to carry out all they have proposed. If there were
any trust in the matter, the courts could inquire whether it has
been fulfilled, which is unthinkable. The true constitutional posi-
tion is that no radical change, that is, no change which is so radical
that the views of the electorate should be obtained on it, should be
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made unless the proposal has been included in the manifesto: buf
that 1s very different from saying that everything that is in the
manifesto should be carried out. Onec:

l-if-f'ff-rl I]H- fi-:if]f-r‘» Hf T_hl'*
party are the sovereign power in the land. The only

limitation on

them 1s that they are under a constitutional dutyv to govern in the

Interests of all and not 1n the interests of party. Thev must there-

fore discard their IHHHH!"-“]. 1f and 1n so far as the course of event

or subsequent reconsideration, shows it not to be in the interests

of the country as a whole. But this 1s not a duty which can be
enforced by law. The only real check on their power is the force
of public opinion.

This lll'iﬂj_':--l me back to the jr'n;u:pri:”u-;- of the freedom of dis-
cussion. Public opinion cannot be instructed, nor indeed can it b
ascertained, unless there i1s freedom of discussion: and freedom of

discussion im*:.:la'tw, of COUrse, freedom to criticise the governmendt.
Now experience has shown that governments are very sensitive to
criticism. The reason is of course because governments realise that
[h{"}' are ultim:m-ly 1i{-[u*n¢11'nl for their power on the support of
public opinion: and if the confidence of the people in them 1s de-
stroved by justifiable criticism, their position is rendered insecure
and their chances of winning the next general election are lessened.
They can of course object to unjustifiable criticism, but who is to
judge whether the criticism is justifiable or not? History shows
many cases where governments have considered any criticism of
themselves as unjustifiable. In the 17th and 18th centuries many
people were tried in England for seditious libel when all they had
done was to criticise the government. In Nazi Germany and Soviet
Russia any criticism of the party in power is regarded as treason.
The truth is that, if there is to be political liberty, the government
which is eriticised must not be allowed to be the judge of whether
the criticism is justifiable or not. The people themselves must judge:
and they can only do so if there is freedom of discussion, so that
they can have before them both the criticism and the answer to it.

Herein lies the great importance of Parliament at the present
dav. It still remains the forum where the opposition can level criti-
cism at the government and where the government can make their
reply to it. It still remains the place where questions may be put
to the ministers on matters of public concern, which they must
answer or take the consequences in public mistrust. There are, I
fear, some notable exceptions, as for instance questions as to the
day-to-day administration of the nationalised undertakings — but,
taken by and large, the government have to answer in Parliament
for their conduct of public affairs. Next to Parliament comes the




