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of the Privy Council in lMontreal v. Montreal Locomotive Works

(1), in which Lord Wright stresses the difficulty which is in-

herent in deciding whether a person is a servant or not, and

points out that the presence or absence of control by itself
other tests

is not always conclusive and suggests/as well, which are not

applicable in the present case, Vide also the judgment of the

Supreme Court of Canada in Regina Industries Ltd. v. Regina (2)«

This Hmwmm.dm mw mHmBHbmaHmn of dmm wowwdwow
of the Custodian under the Consolidated Regulations respecting
Trading with the Enemy (1939), as enacted by Order in Council
P.C. 3959, dated August 21, 1940, as amended by Order in Council
P.C. 5353, dated October 3, 1940, hereinafter called the Con-
solidated Regulations. By Section 6 the Secretary of State is
appointed as the Custodian to receive, hold, preserve and deal
with such property, as may be paid to or vested in him under the
regulations. In my opinion, nothing turns on the fact that a
Minister of the Crown is appointed as Custodian, for anyone else
might just as validly have been appointed. By section 21 all
enemy property in Canada vests in the Custodian and is subjeet
t0 his control. The Consolidated Regulations give him very
wide discretionary powers over such property; for example, by
section 21 (2) he may deal with the interest of the enemy in it
as he may in his sole discretion decide; under section 23 he mnay
have it transferred into his own name; by section 38 he may,
where he considers it advisable to do so, liquidate it; or by
section 39, at his discretion, relinquish it; or by section 40
dispose of it either publicly or privately, as he in his dis=-
cretion shall think proper; the property held by him is by
section 49 rendered free from attachment or execution and by
section 50 he is made not liable for any charge against it. These

references are sufficient to show the great width of the

$2}(198%) 1 P.L.EB. 161
(2)(1947) 3 D.L.R., 81
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Custodian's discretionary powers and his freedom from govern-
mental control in dealing with the property vested in him, In the
matter of th4 litigation, by section 27 provision is made for
proceedings by and against the Custodian under certain conditions
and under section 36 he may take action to recover money payable
to him under the regulations. It is to be noted that the right
of action is that of the Custodian, not that of the Crown; indeed,
he may himself have to take proceedings as Custodian against the
Crown as has happened in this Court. Then under the regulations
the Custodian is given very wide administrative powers involving
the free exercise of discretion. By section 43 (1) he shall
establish an office or offices for the administration of the re-
gulations and is empowered to select officers, clerks and advisers
and to pay them such remuneration as he may determine. This is a
most unusual power and indicative of the independent character
of the Custodian's office. This is not in the least diminished
by the special provision for a special purpose in section 43 (2)
that the Custodian's 0ffice shall be deemed to be a Department
of Government of Canada and the Custodian the head of such Depart-
ment, for the purposes of the Canada Evidence Act. Furthermore,
the Custodian is given full control over his own funds. By
section 42 he may deposit moneys paid to or received by him in
any bank. They are not paid in to the Consolidated Revenue. By
section 44 (1) he is empowered to make certain charges against
released property and by section 44 (2) he may retain out of the
proceeds of all property vested in him sufficient moneys to pay
the expenses incurred in the administration of the regulations.
He is not dependent at all for the administration of the regulat-
ions on any appropriations by Parliement. These references to

the regulations sufficiently show the independence with which

the law has endowed the Custodian. It is true that he is subject

to control by the Governor in Council but sueh control is not




Y
executive but of a legislative nature of the same kind as that
which Parliament itself might exercise, which 1s a very different
thing from the control which the Crown, meaning thereby His
Majesty acting on advice in his executive capacity, exercises
over its servants. If the Custodian is not the servant or
agent of the Crown it must follow that a petition of right can-
not lie against it in respect of his acts and it was so held

by this Court in Ritcher v. The King (1). There Angers J.

expressed the opinion that the Custodian d4id not hold enemy

property as an agent or servant of the Crown and that no petition
of right could lie against the Crown in respect of any claim
asserted in respect of his actions. I am of a similar opinion
in the present case. It seems clear to me, in view of the wide
discretionary powers of the Custodian over the property vested
in him, his freedom from governmental control in the management
of his office and the appointment and remuneration of members
of his staff, and his complete control over his funds and their
expenditure, that it was intended by the Consolidated Regulat-
ions that the Custodian should not be a servant or agent of the
Crown but an independent person. It was important and proper
that this should be so in order that the properties vested in
him should be held by him neither for the former owners nor for
the Crown but independently in a state of suspense until their
final disposition should be determined pursuant to appropriate
legislative enactment in the light of the turn of events on the
conclusion of the emergency that made their vesting necessary
or advisable. That being so, it follows that the course taken
by the suppliants in lodging petitions of right against the
Crown in respect of an intended sale of the suppliants'! pro-
perties by the Custodian was erroneous, and that since no cause

of action against the Crown is shown the answer to the question

of law herein must be in the negative. If the suppliants have

(1)(1943) Ex. C.R. 64
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any cause of action it could only be against the Custodian;
as to which, the Court expresses no opinion in the absence of
the Custodian, who is not a party to these proceedings.

Counsel for the suppliants sought to save
himself from this conclusion by arguing that the Custodian was
not in the same position with regard to Japanese evacuee pro-
perty as with regard to alien enemy property. His contention
was that the suppliants were not alien enemies within the mean-
ing of the Consolidated Regulations, which is true, and that
they do not apply in the present case except only for limited
purposes, since under Order in Council P.C. 1665 of March 4,
1942, and Order in Council P.C. 2483 of March 27, 1942, Japanese
evacuee property is vested in the Custodian " as a protective
measure only" and made subjeet only "to the control and manage-
ment of the Custodian" and that at the time of the vesting the

Custodian had no right of sale. In my opinion, even if this

were conceded, it would not alter the character of the Custodian's

powers and duties. His discretionary powers might be more
limited in scope than in the case of alien enemy property, but
the difference would be one of degree rather than of kind. He
would still have very wide free discretionary powers in the
field of control and management. And, if Order in Council P.C.
469 of January 19, 1943, is valid, there would be no difference
at all in the scope of the Custodian's discretionary powers as
between alien enemy property on the mbm hand and Japanese
evacuee property on the other.,

Counsel for the suppliants also took the
position that, even if the vustodian were not a servant or agent
of the Crown, the filing of a petition of right would, never-
theless, be the correct procedure for the relief sought on the
ground that although the properties were vested in the Custodian
he derived his title to them from the Crown, and he relied upon

& number of' cases in support of his view including Attorney
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General for Ontario v. McLean Gold Mines (1). Thers two mining

claims in Ontario granted by the Crown were forfeited, under the

Mining Tax Act, for default in the payment of taxes, and were
granted to another person. Assignees of the original grantee
brought an action against the Attorney General, the Minister of
Mines, and registered owners under the new grant, alleging defects
in the forfeiture proceedings, and claiming a declaration that
they were the true owners, a declaration that the forfeiture cer-
tificates were void and an order that they should be substituted
8S owners in the register of titles. It was held that as the
plaintiffs!' claim impugned the title acerulng to the Crown on

the forfeiture it could not be made by action, but only by peti-
tion of right., In my opinion, this judgment has no applicability
in the present case, since the title to the suppliants' property
was never 1in the Crown and the Custodian's title ooswg-bOd. there-
fore, have been derived from I%s To oowwmba that because the
suppliants! properties were vested in the Custodian by an Order

in Council, passed under the War Measures Act, he derived his
title to them from the Crown shows a misconception of the nature
of the source of the Custodiant's title, It did not come from the
Crown pursuant to an mwmozdw<m-moa of the Crown. Both the divest-
ing from the former Japanese owners and the vesting in the Custod-
lan were pursuant to an Order in Council passed by the Governor

in Counecil as g legislative enactment under the legislative power
devolved upon him by Parliament ang having the same force as if

1t had been enacteq by Parliament itself. The source of the
Custodian's title is legislative, not eéxecutive. It was not a
case at all of the title having first been in the Crown and then
transferred to the Custodian. It wag never in the Crown, and the

Custodian dig not derive any title Irom 1it,

Under the n»ﬂocamdeOmm_ since the Custodian

is not the Servant or agent of the
(1) (19a7) a.c. 185

Crown and IO cause of aection
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against the Crown appears I must hold that the proceedings by
way of petition of right were erroneously taeken. In my opinion,
this ends the matter and is a sufficient reason for answering

Tthe question of law in the negative.

1§ was urged, however, by counsel for the
suppliants to deal with his attack on the validity of the Orders
in Council on the ground that it could be made only by way of
petition of right. I do not agree with this or swwmwwﬁwmﬂ grounds
advanced for dealing with the question. But since it is of great

importance and has some bearing, as already suggested, on whether

there is any difference in kind between the powers of the Cus-

todian in the present case and those which he possesses as Cus-
todian of alien enemy property, I shall deal with the question,
although with considerable doubt as to whether it can properly
be raised in these proceedings.

Counsel for the suppliants confined his attack
on the validity of the Orders in Council to the extent to which
they purport to authorize the Custodian to liquidate, sell or
otherwise dispose of the properties of Japanese evacuees vested
in him., The argument ran as follows. It was conceded that the
order for the evacuation of persons of Japanese origin from the
protected area was valid as a war measure, whether such persons
were Japanese nationals or British subjects. It was also conceded
that Orders in Council P.C. 1665 and P.C. 2483 were valid in so
far as they vested the properties in the Custodian for his control
and management; since the Japanese on their evacuation had to
leave their properties, it was said to be the duty and responsi-
bility of the Government to look after them, so that the vesting
of them in the Custodian for control and management for the
protection of the former owners was necessarily incidental and
ancillary to the evacuation and, as such, a valid war measure.

But this was the limit of counsel's concessions. While the terms
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of Order in Council P.C. 469, cited above, were the main object
of counsel's attack he made it clear that if they were to be
regarded mw merely @leclaratory and the power of control and manag-
ment conferred by Orders in Council P.C. 1665 and P.C. 2483 con-
strued as including the power of sale, then his attack extended
also to these Orders in Council to the extent that they purported
to confer such power. It was the authorization of the power of
liquidation, sale or other disposition of the properties that was
objected to as being beyond the powers of the Governor in Council
even under the War Measures Act. It was admitted that the power
of control and management might conceivably include the right to
sell the properties if such sale was necessary to protect them
or the former owners, but not otherwise, and there could be no
such necessity in the present case where, as alleged in the
petitions, the properties are rented and the rentals are sufficient
to maintain them in good standing and condition. Counsel urged that
there was a vital difference between the right to authorize control
and management and the right to authorize sale; the former was

intra vires, the latter was not. The validity of the Orders in

Council vesting the properties of the evacuated Japanese in the

Custodian for his control and management could be Justified, so
counsel argued, only on the basis that such vesting was for the
protection of the former Japanese owners and was ancillary to their
evacuation, but that no sueh Justification was possgible for an
Order in Couneil authorizing the sale of properties already in the
custody of the Custodian and subject to his control and management .,
The argument went on that only that which was ancillary to the
evacuation was intra vires ang that, while control and management
of the properties smm muowwwmuw. sale of them was not., Counsel
urged vigorously that Orders in Couneil under the War Measures Act

mist be for war objects; that the authorizing of the sale of the

Properties had nothing to do with the evacuation, or the attainment
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of the objects of the war or national security, was not a war
measure at all and, therefore, not within the competence of the
Governor in Council; that the Court had the right to question t he
validity of Orders in Council under the War Measures Act; and that
it ought to intervene in an obvious case such as this and declare
that the Order in Council authorizing the liquidation, sale or
other awmwomwdwos of the properties in question was not a war
measure at all, but an unwarranted invasion of YAW property and

civil rights and, consequently, ultra vires.

With the wHOWHHmww.ow.wwm mOdwow of the Cus-
todien in advertising the suppliants'! properties for sale the
Court can have no concern in these wwOoomaMbmm. The sole question
is whether he had the right to do so and that in turn wovmbam on
whether the Order in Council authorizing the power of sale is
within the competence of the Governor in Council. Order in
Council P.C. 469 of January 19, 1943, was expressly declared to
be made under the authority of the War Measures Act, R.S.C. 1927,
chap. 206, and contained a number of recitals including the fol-
lowing:

"That the evacuation of persons of the Japanese race

from the protected areas has now been substantially

completed and it is necessary to provide facilities

for liquidation of broperty in appropriate cases."
Although the Order in Council was pPassed under the authority of
the War Measures Act and the Governor in Council has declared
that it is a necessary measure, the Court is invited by counsel
for the suppliants to declare that it is not a war measure ang is,
therefore, not validly enacted. Whether the Court can assert
an opinion contrary to that declared by the Governor in Council
is the matter to be determined. The question has, I think, been
completely answered by the authorities,

The War Measures Act, first enacted in 1914,
Statutes of Canada, 1914, 2nd Session, chap. 2. was not repealed

after the end of the first world war, and was carried into the

1927 Revision with only minor changes made by the Commissioners and
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some re-arrangement of its sections. The first portion of sec=-

tion wwwww<wocmwﬁ section 6, provides as follows:

"3, The Governor in Council may do and authorize such
moam and things, and make from time to time such orders
and regulations, as he may by reason of the existence
of real or apprehended war, invasion or insurrection
deem necessary or advisable for the security, defence,
peace, order and welfare of Canada;"

The validity of the War Measures Act itself depends on whether
it falls within the Jjurisdiction of the Canadian Parliament under
the opening words of section 91 of the British North America

Act, which empowers it to make laws for the peace, order and

good government of Canada. It was considered intra vires by

the Supreme Court of Canada in Re George Edwin QH@H ﬁww. and its

validity was settled by the Judicial ooBEHﬂaom ow ﬂwm Privy

Council in Fort Frances Pulp and Power Co. V. :mbHaOUm mwmo Press
(2)e It was not owmwwmbmma in the wummmwﬁ case,
Under the circumstances, the question whether

Order in Council 469 is intra vires the Governor in Council is

really a question of oonmdwﬁmdwmw ow the War lleasures Act and an
ascertainment of whether its requirements have been complied
with, If the answer to this question is in the affirmative then
it is clear that the Court has no right to question the decision
of the Governor in Council as to the necessity or advisability

of the measure. That was the conclusion of the Supreme Court

of Canada in Reference re Chemicals Regulations and Administrative

Orders (3) in which, although the primary question was as to the

power of the Governor in Council to delegate authority to sub-
ordinate agencies, the nature and extent of the powers of the
Governor in Council under the War Measures Act were also dealt
with. The Court made it clear that the authority vested in the
Governor in Council is legislative in character and of the same

nature and subject to the same limitation as that possessed by

Apvﬂwwpmv 57 Can: 8.C.R. 150
(2)(1923) A.C. 695
(3)(1943) S.C.R. 1
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Parliement itself. Duff C. J., at page 9,said:

"The decision involved the principle, which must be

taken in this Court to be settled, that an order in

council in conformity with the conditions prescribed
by, and the provisions of, the Var Measures Act may

have the effect of an Act of Parliament.”

And Rinfret J., as he then was, at page 17, expressed the same

-
AT ®
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"The powers conferred upon the Governor in Council by
the War Measures Act constitute a law making authority,
an authority to pass legislative enactments such as
should be deemed necessary and advisable by reasons

of war; and, when acting within those limits, the
Governor in Council is vested with plenary powers of
legislation as large and of the same nature as those
of Parliament itself ( Lord Selborne in The Queen V.
Burah (1878) 3 App. Cas. 889. Within the ambit of
the Act by which his authority is measured, the Gover-
nor in Council is given the same authority as is vested
in Parliement itself. He has been given a law-making
power®,

The conditions of a valid enactment under the War Measures Act
prescribed by the Act itself are two; first, there must be in

existence a real or apprehended war, invasion or insurrection;

and secondly, the Q&mebow in Council must by reason of such real

or apprehended war, invasion or insurrection deem the enactment
necessary or advisable for the security, defence, peace, order

and welfare of Canada. It is to be noted that the objects speci-
fied are not confined to the prosecution of the war. Once the
conditions wwmmouwmma by the Act have been complied with it is

not open to the Court to question the validity of an Order in
Council under the War Measures Act on the ground that the enact-
ment was not in fact necessary or advisable for the objects speci-

fied., At page 12, Duff C. J. put the proposition in these terms:
: "The enactment is, of course, of the highest politiecal
nature. It is the attribution to the Executive Govern-
ment of powers legislative in t heir charaecter, described
in terms implying nothing less than a plenary discretion,
Tor securing the safety of the country in time of war.
Subjedt only to the fundamental conditions explained
above,( and the specific provisions enumerated), when
Regulations have been passed by the Governor General

in Council in professed fulfilment of his statutory

duty, I cannot agree that it is competent to any court

to canvass the considerations whieh have, or may have,
led him to deem such Regulations necessary or advisable

for the transcendent Objects set forth. The authority




IN THE EXCHEQUER COURTOFCA NADA

BETWEEN:

BETWEEN
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THORSON P,

EIKICHI NAKASHTMA,

Suppliant,

- and -

HIS MAJESTY THE KING,

Respondent.

TADAO WAKABAYASHT,

Suppliant,

- and -
HIS MAJESTY THE KING,

Respondent.

JITARO TANAKA and TAKEJTRO TANAKA,

Suppliants,

- and -
HIS MAJESTY THE KING,

Respondent .

In each of these Proceedings it was ordered

that the following question of law be set down for hearing and

disposed of before the trial, namely,

"Assuming the allegations of fact o
Petition of Right to be t
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and the duty of passing on that question are committed
to those who are responsible for the security of the
country - the Executive Govermment itself, under, I
repeat, its responsibility to Parliament. The words
are too plain for dispute: the measures authorized

are such as the Governor in Council ( not the courts)
deems necessary or advisable."

And, as Rinfret J. said, at page 19:

"For a court to review the enactment would be to
assume the role of legislator."

The matter is, I think, conclusively settled by the Reference re

Persons of Japanese Race (1).There Rinfret C. J., speaking also

for m@wswn and Taschereau J.J. and referring to the Orders in

Council that were the subject of the referencs, said, at page

2717.

"the Governor in Council was the sole Judge of the
necessity or advisability of these measures and it is
not competent to any Court to canvass the considerations
which may have led the Governor in Council to deem such
orders necessary or advisable for the objectives set
forth".

And, at page 285, RamJ. made it clear that it was not for the
courts to substitute their view of any such necessity or ad-
visability for that of the Governor in Council. And when the
matter came before the Judicial Committee of the Privy Counecil
(2) Lord Wright, at page 586, said:
"it is not pertinent to the Judiciary to consider the
wisdom or propriety of the particular policy which
is embodied in the emergency legislation. Determination
of the policy to be followed is exclusively a matter

for the Parliament of the Dominion and those to whom
it has delegated its powers",

The same thought was forcefully expressed by the English Court

v
of Appeal in R.¥.Comptroller of Patents (3)e In that case His

lMajesty in Council was given power by the Emergency Powers

(Defence) Aet, 1939, to make such orders as appeared to him
necessary or expedient for securing public safety, the defence
of the realm, the maintenance of public order, the efficient

Prosecution of the zmu and for maintaining supplies and services

(1)(1946) s.C.R. 248
(2)(1947) 1 D.L.R, 577
(3)(1941) 2 A11 E.R, 677
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essentlial to the life of the community, and under this power a
regulation was passed enabling the Comptroller of Patents to
suspend the trade mark rights of British subjects operating
enemy owned patents. The regulation was objected to on the
grounds that W¢ was outside the war purposes to which the power
conferred by the Emergency Powers ( Defence) Act, 1939, was
confined. The contention was thus very similar to that put for-
ward for the suppliants in the present case. It digd not prevail,

Scott L.J. said, at page 681:

"the effect of the words " as appears to him to be
necessary or expedient" is, in my opinion, to give to
His Majesty in Council, as the authority for passing
the delegated legislation, a complete diseretion en-
trusted to him by Parliament to 4 ecide what regulations
are necessary for the purposes named in the subsection.
If so, it is not open to His Majesty's Courts to in-
vestigate the question as to whether-or not it was in
fact necessary or expedient for the purposes named to
make the regulations which were made "

And Clauson L.J., at page 683, put it very clearly:

"the criterion whether or not His Majesty had power to
make a particular regulation is not whether that re-
gulation is necessary or expedient for the purpose
named, but whether it appears to His Majesty to be
necessary or expedient for the purposes named to make
the particular regulation:"

And then said, at page 684:

"If my view as to the construction of the Act and the
effect of it is correct, it is quite elear that it is
wholly irrelevant to discuss before this court whether
the regulation was in faect necessary or expedient for
securing the public Safety and so forth. It is g wholly
irrelevant matter and with that we have nothing to do,
His Majesty has formed the view that it was necessary
Oor expedient. So far as this court is concerned, in my
Judgment, there is an end of the matter."

In the present case, the two conditions of
Jurisdiction preseribed by the War Measures Act have both been
satisfied. It is, therefore, not open to the Court to question
the validity of the Order in Council empowering the Custodian to

sell the properties vested in him on the ground that such sale

was not necessary for the purposes mentioned in the War Measures

Act., Parliament has left tha decision as to the necessity or

advisability of such an.order for the security, defence, peace,
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order and welfare of Canada, not to the Court, but to the Governor
in Council, and once the Governor in Council has made his decision
that the order is necessary or advisable for any of the purposes
mentioned that is the end of the matter. The Court has no right
to substitute its opinion of what is necessary or advisable for
that of the Governor in Council or to question the validity of
an order so made. The only authority that can validly challenge
the exercise by the Governor in Council of the legislative
powers entrusted to him is Parliament itself, If Parliament
considers that he has acted erroneously the corrective power is
in its hands - it does not lie with the Courts.

It was, therefore, within the power of the
Governor in Council to pass Order in Council P.C. 469 of January
19, 1943, embodying the terms against which the suppliants pro-
test and they were validly enacted. The Custodian has, therefore,
the lawful right to liquidate, sell, or otherwise dispose of the
property vested in him, including the properties of the suppliants.

Only a brief reference need be made to another
argument advanced on behalf of the suppliants. It was contended
that they had hahded their properties over to the Custodian
voluntarily on the strength of the first two Orders in Council
under which they were to be vested in him as a protective measure

only for his control and management; that this fact constituted

& contract with the Crown under which rights had acerued to the

suppliants that the Crown would hold the properties for them
pursuant to the Orders in Council: and that it was not competent
for the Governor in Council to authorize the Custodian to sell
the properties since this would affect acecrued rights and would
amount to a breach of contract. Apart altogether from my view
that counsel for the suppliants has taken too narrow a view of
the words " as a protective measure only" in the Order in Council
I £ind no merit in law in his argument based on contract and

accrued rights. In my view, there was no contract, express
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or implied, between the suppliants and either the Crown or
the Custodian by reason of the signing of the "JP" forms.,
The properties became vested in the Custodian not by any con-
tract but pursuant to the Orders in Council and would have
vested in the Custodian whether the suppliants had signed the
forms referred to or not. Moreover, I repeat, the vesting was
the result of a legislative enactment, not of an executive
act. The Crown never held the properties and no rights against
the Crown had ever accrued to the suppliants in respect of
them.,

Since the suppliants' whole case depends
on the assumption that the Custodian is the servant or agent
of the Crown and has no right to sell the suppliants' properties
and such assumption is unsound their case falls to the ground.
It is, therefore, unnecessary in these proceedings to deal with
a number of matters referred to in the pleadings and raised in
argument such as whether the Crown or the Custodian is a
trustee of the properties in question and, if so, for whom and
sub ject to what conditions, or whether declaratory orders of
the kind sought for can or should be given, If, as I have
held, the Custodian does not hold the properties of the sup-
pliants as the servant or agent of the Crown, such questions
cannot arise as against the Crown, and so far as the Custodian
is concerned they cannot be dealt with in these proceedings
since he is not a party to them.

In the result the answer to the question
of law submitted to the Court is - No. That being so, there
is no object in proceeding to the trial of the petitions and

the judgment of the Court must be that the suppliants are not

entitled to any of the relief sought by them in their petitions

of right. In each case, the respondent is entitled to costs.
Judgment accordingly
ROGOT. 1 o
Ottawa, : PRESIDENT
b.ﬁmﬁmd Nm-u.wg.amo _‘
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BT e S BavaWil QE TALIAE WAKABAYASHI, of

Blind Bay, in the Province of British Columbia,

in the Dominion of

ARGUMENT on the f ollowing QUESTION OF LAW:

"Assuming the allegations of fact contalined
in the Petition of Right to be true, does a petition of

Right lie against the respondent for any of the relief
D . sought by the suppliant in the said Petition?v,

alternative, the

Governor-General in Council, enacted that cergain Order-
Council No. P.C. 1665 and on or about the 27th day of March, 1942,

purported to amend, vary and extend the said Order-

in-Counecil
Ho‘ P. C. 1665 bV L T sy R e R R Sy AL
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IN THE EXCHEQUER COURT OF CANADA

0 THE KING'S MOST EXCELLENT MAJESTY 8

COUNTY OF VANCOUVER, w
PROVINCE OF BRITISH COLUMBIA) ing
)
0 BIxXS v »

Filed October 13th 1943.

The humble Petition of TADAO WAKABAYASHI, of

Blind Bay, in the Province of British Columbia, in the Dominion of

anada, Truck Driver, SHEWETH:

The Suppliant was born in the Dominion of Canada

e

»f Japanese parents and formerly regsided in the City of
Vancouver, in the Greater Vancouver area, in the Province of
British Columbia, until evacuated from the said City to Blind
Bay, aforesaid, pursuant to Order of the Honourable The
Minister of Justice under and by virtue of the Defence of
Canada Regulationse. The Suppliant left the Greater Vancouver
area on or about the l4th day of May, 1942.

ﬂﬂ.- e 2. On or about the 4th day of March, 1942, the
Parliament of the Dominion of Canada, or in the alternative, the
Governor-General in Council, enacted that cergain Order-in-
Council No. P.C. 1665 and on or about the 27th day of March, 1942,

purported to amend, vary and extend the said Order-in-Council

e LT Sk -

No. P. C. 1665 by Order-in-Council No. P.C. 2483 .

3e On or about the 13th day of May, 1942, the
Suppliant listed his property with the Custodian, an Official
of His Majesty's Government, appointed under and Dy virtue of

_ the Regulations respecting Trading with the Enemy (1932) and
hww Amendments thereto, on the form then used and required by the
__m Custodian and commonly known as a J. P. Declaration, and filed
the said Declaration with the Qffice of the Custodian at the

City of Vancouver, in the Province of British Columbia, on or

about such datee.
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4. Prior to his departure from the Greater Vancouver
area, as aforesaid, and at all times material hereto, the
Suppliant was the owner in fee simple of that certain

residential property situate at 2456 MeGill Street, in the

City of Vancouver, in the Province of British Columbia, subject

to being held in Trust as to an undivided one-half interest
therein for the Suppliant's brother, Chujiro Wakabayashi, which
said property is more particularly known and described as Lot
887, Town of Hastings, Plan 6675.

Se In the alternative to Paragraph 4 herein, the
Suppliant at all times material hereto was, and still is the
owner in fee simple of the aforesaid residential property,
subject to the Trust aforesaid.

6. The aforesaid residential pProperty is presently
occupied by a tenant and the rentals are sufficient to maintain
the property in good standing and condition.

7o Subsequent to the said filing of the said J. P.
Declaration and subsecuent to the departure of the Suppliant
from the City of Vancouver, as aforesaid, the Parliament of

the Dominion of Canada, or in the alternative, the Governor-
General in Counecil purported to further amend, vary and extend
the said Order-in-Council Nos P.C. 1665 and the saig Order-in-
Couneil No. P.C. 2483 by Order-in-Council No. P.C. 469 dated
the 19th day of January, 1943.

8e By virtue of the said last-mentioned Order-in-Cou neil,
the Suppliant became aware that the Custodian purported to

have acquired the right and privilege, or in the alternative,
purported that he at all times had the right and privilege, inter
alia, to sell, dispose of op liquidate the Suppliant's interest
in the aforesaid residential property to such person or persons
and on such terms as the Custodian might in his discretion deem
appropriate without reference to the wishes or desires of the
Suppliant and without his consent.

0. By a notice in Vancouver daily newspapers of
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June 19th,1943, the Custodian announced his intenticn to gell
the interests of peérsons of the Japanese race in all real
properties in Greater Vancouver, in the Province of British
Columbia, including the aforesaid residential property belonging
to, or in the alternative, formerly belonging to the Suppliant,
and by a catalogue published and distributed by the Custodian,
his servante or agents, in the Greater Vancouver area of the
Province of British Columbia on or about the said 19th day of
June, 1943, the Custodian gave further notice of his intention
to sell the game.
10. The Suppliant objects to the sale, liquidation or
other dispoesition of the said residential property and says
that the Custodian is Not under the aforesaid Orders-
or mamcwmdwobmu Or any of them, or under any power of authority
of any nature vested in him, entitled to sell, liquidate op
otherwise dispose of the said property against the wishes and
desires of the Suppliante.
1l. The Suppliant Ssays further that underp and by virtue
of Order-in-Council No. P.Ce 1665 aforesaid as originally
enacted, or in the alternative, under and by virtue of such
Order-in-Council ag amended by Order-in-Council No. P.Ce 2483
as aforesaid, or in the still further alternative, that by

filing the waid J. Pp. Declaration, or in the still further

Suppliant under the said Orders-in-Councii
No. P.C. 1665 and No. P.Ce 2483 and each of them, and the
Suppliant says th

entitled to rely upon the terms of the said Orders-in-Council

providing, inter alia, that the aforesaid residential property

should be and remain in
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The suppliants are all persons of Japanese origin who resided
and owned property in Vancouver, British Columbia, prior to
their compulsory evacuation therefrom in 1942, The first sup-
pliant is a British subject by naturalization, the second a
British subject by birth, and the suppliants in the third
petition are Japanese nationals. The questions of law were
heard together, the circumstances being such that the answer
in any one case will be equally applicable in the others.

It 'will bée desirable to set out the sequence
of events before dealing with the contentions made on the sSup=-
pliants' behalf. By Order in Council P.C. 365, dated January
16, 1942, the Defence of Canada Regulations ( Consolidation)
1941 were amended by substituting a new Regulation 4 for the one
previously in force by which the Minister of National Defence
with the concurrence of the Minister of Justice was empowered,
"if it appears necessary or expedient so to do in the publie
interest and for the efficient prosecution of the war", to make
an order declaring a protected area and to make certain orders
with respeet to such area including that of requiring "all
Or any enemy aliens to leave such protected area." By an Order,
dated January 29, 1942, made pursuant to this authority, the
portion of British Columbia lying west of the Cascade Mountains
( more particularly deseribed in the Order) was declared to be
& protected area. By Order in Council P.C. 1486, dated February
24, 1942, the power of requiring persons to leave a protected
area was extended to include persons who were not alien enemies
and the Minister of Justice was given power " 4o require any or
all persons to leave such protected area®. And on February 26,
1942, the Minister made what may be called the Japanese evacuat-

ion order whiech provided, inter alia, that " every person of the

Japanese rage shall leave the protected ares aforesaid forthwith."

This applied to persons of Japanese origin Tegardless of whether
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12. The Suppliant, in the alternative to Paragraph
11l hereof, says further that the Custodian has acquired
possession of the aforesaid real property upon Trust requiring
him to hold the same in Trust for the protection of the

Suppliant and under his management and control upon a condition

requiring the Custodian to return to the Suppliant the said

property at such time as the Greater Vancouver area in the
Province of British Columbia ceases to be a Protected area

under or by virtue of the Defence of Canada Regulations or other
law of the Dominion of Canada as a result of the existing war.
13. In the still further alternative, the Suppliant
says that the said property is under the control and management
of the Custodian upon Trust on a condition requiring the Custo d ian
to return to the Suppliant such property upon the expiration of
the existing war between the Empire of Japan and the Dominion of
Canada after accounting for the rents and profits arising from
the same, or in the still further alternative, upon a condition
requiring the Custodian to retain &nd hold the sszid property for
the protection and benefit of the Suppliant until otherwise
authorized or directed in accordance with any Treaty of Peace

to be entered into between the Dominion of Canada and the Empire
of Japan upon termination of the existing war.

14. In the still further alternative, the Suppliant
says that the aforesaid Orders-in-Council No. P.C. 1665, No. P.C.
2483 and No. P.C. 469 are invalid and unconstitutional and ultra
vires the power or authority of the Parliament of the Dominion
of Canada or the Governor-General in Council and the war
Measures Act, Revised Statutes of Canada, 1927, Chapter 206.

15. In the still further alternative, the Suppliant
says that if the aforesaid Order-in-Council No. P.C. 1665 is valid
and constitutional (which is not admitted but denied), then the
aforesaid Orders~in-Council No. P.C. 2483 and No. P.Ce 469 and
each of them, amending or purporting to amend, vary or egtend

the said Order-in-Council No. P.C. 1665 are invalid and
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unconstitutional and ultra vires the power or authority of
the Parliament of the Dominion of Canada or the Governor-General
in Council and the War Measures Act, R.S.C., 1927, Ch. 206.

YOUR SUPPLIANT, THEREFORE, HUMBLY PRAYSs

(a) For a Declaration that the Custodian is not
entitled to sell, liquidate or otherwise dispose of the herein-
before described real property against the wishes and desires
of the Suppliantg

(b) For a Declaration that Orders-in-Council Numbers

P.C. 1665, 2483 and 469 as aforesaid, or one or more of them,

is or are invalid, dnconstitutional and ultra vires the power

or authority of the Parliament of the Dominion of Canada or the
Governor-General in Council or the War Measures Act, R.8.C.

1927, Ch. 2063

(c) In the alternative, for a Declaration that the

sald Crders-in-Council or any of themy, do not give to the Custodian
the authority or power to sell, liquidate or otherwise dispose

of the aforesaid real property without the Suppliant's congent;
(a) For a Declaration that the Custodian is a Trustee

of the Suppliant in respeet of the aforesaid real property on
terms recuiring the Custodian to return the same to the

Suppliant upon the Greater Vancouver area ceasing to be a
Protected Area or upon the termination of the existing hostilities
between the Empire of Japan and the Dominion of Canada, or on
terms requiring the Custodian to deal with the property in
accordance with any Treaty of Peace to be entered into between

the Dominion of Canada and the Empire of Japan on the termination
of the existing warj

(e) For an Order compelling the Custodian to carry

out the terms of his Trust as aforesaidj

(f) For an injunction to restrain the Custodian, his




servants or agents from selling, liquidating or otherwise

disposing of the aforesaid residential property;

(g) For such other and further relief as to this
Honourable Court may seem meet;
(h) For the costs of and ineidental to this Petition.

DATED the 19th day of July, 1943.

(Sgd) J.A.Maclennan

COUNSEL FOR THE SUPPLIANT, Tadao
Wakabayashi.
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IN THE EXCHEQUER_COURT OF CANADA.

In the matter of the Petition of Right of
TADAO WAKABAYASHI,
Suppliant,
-and-
HIS MAJESTY THE KIKG,

Respondente.

STATELENT OF DEFENCE

Filed the First day of February A.D. 1944.

The Attorney General of Cenada on behalf of His

lajesty submits that the Petition of Right herein is bad in

law in that it does not allege any cause of action against
His Majesty or any facts giving rise to any liability for
whieh His Majesty is bound or may be adjudged to respond and
moreover if any cause of action against His Majesty be

stated in the Petition of Right, it is not a cause of saction
for which, under the law and practice, a Petitlon of Right
will lie or may be pleaded; and reserving these and all

other objecticns to the gufficiency in law of the Petition

of Right, which the Attorney General submits should be heard
and determined before trial of the issues of fact herein, &he
Attorney General says that,-

1. The Attorney General does not admnit any of the
allegations in paragraph 1 of the Petition of Right.

2 The Attorney General says as to paragraph 2 of the
Petition of Right that the Orders of His Excellency the
Governor General in Council will speak for themselves.

3e The Attorney General does not admit any of the
allegations in paragraph 3 of the Petition of Right.

4, The Attorney General does not admit any of the




allegations in paragraph 4 of the Petition of Right.

Se The Attorney General denies each and every allegation

in paragraph 5§ of the Petition of Right.

6. The Attorney General denies each and every

in paragraph 6

of the Petition of Right.

e The Attorney General does not admit any of

allegations of fact in paragraph 7 of the Petition of

allegation

the

Right and

says that the Orders of His Excellency the Governor General in

Council will speak for themselves.

8. ¥ith reference to paragraph 8 of the Petition of

Right, the Attorney General says that the Orders of His Excellency

the Governor General in Council will speak for themselves.

9. The Attorney General denies e ach and every allegation

in paragraph 9 of the Petition of Right.

10. The Attorney General
in paragraph 10 of the Petition
11. The Attorney General
in paragraph 11 of the Petition
12. The Attorney General
in paragraph 12 of the Petition
13. The Attorney General
in paragraph 13 of the Petition
14. The Attorney General
in paragraph 14 of the Petition
15. The Attorney General

in paragraph 15 of the Petition

denies e ach
of Right.
denies e ach
of Right.
denies e ach
of Righte.
denies each
of Right.
denies e ach
of Right.
denies each

of Right.

every

every

every

allegation

allegation

allegation

allegation

allegation

allegation

On behalf of His Majesty the Attorney General claims

that the Petition of Hight be dismissed with costse.

This Statement of Defence is filed on behalf of His

Majesty by the Honourable Louis S. St. Laurent, Attorney

General of the Dominion of Canada by

F. P. VARCOE,

Solicitor for the Attorney

General of Canadae.
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IN THE EXCHEQUER COURT OF CANADA

m—— e

In the matter of the Petition of Right of

TADAO WAKABAYASHI,
Suppliant,
and
HIS MAJESTY THE KING,

Respondent.

MAY IT PLEASE YOUR LORDSHIP:

In respect of the within Petition, pending be-
fore Your Lordship, and in respect of the two Petitions
heard concurrently therewith, I wish to acquaint your

Lordship with a recent case in the High Court of

Australia, having in my opinion a bearing of considerable
lmportante on some of the questions raised by the Suppliant
before Your Lordship. This case has Just come to my atten-
ions It 1s =

Adelaide Company of Jehovahs
Witnesses Inc.

vs.
The Commonwealth (of Australia)

reported in 1943 (67) Commonwezlth Law Reports, Page 116.
+t is a decision of the High Court of Australia.

I respectfully specifically refer to Your Lord-
ship's consideration views of the High Court of Australia
on the aspect of the right or duty of a Court to consider
whether regulations of the Governor in Council, in time of
War, are necessary for the war effort.

I am forwarding a copy of this reference to yr.
Varcoe, of Counsel for the Respondent on these Petitions.

Respectfully submitted.

nsel for the above-named
Suppliant.

1he Honourable Nr. Justice Thorson,
President,

Exchequer Court,

Ottawa, Canads.

DATED at vancouver, British Columbia, this 10th day of
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TADAO WAKAPAYASHI,

Suppliant,

HIS MAJESTY THE KING,

Respondent,

STATEMENT OF DEFENCE

N sttt o sEam——




COURT OF CANADA

In the matter of the Petition of Right of
\BAYASHI ,

-y

Suppliant,

HIS MAJESTY THE KING,

Respondent,

STATEMENT OF DEFENCE

4
e
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Filed the mMM&LP\ day of mMMVAﬁ?A&!)&lQ& A.D, 1944,
The Attorney General of Canads on behalf of His
Majesty submits that the Petition of Right herein is bad in
law in that it does not allege any cause of asction against
His Majesty or any facts giving rise to any liability for
which His Majesty is bound or may be adjudged to respond and
moreover if any cause of action against His Majesty be
stated in the Petition of Right, it is not a cause of asection
for which, under the law and Practice, a Petition of Right
will lie or may be Pleaded; and reserving these and all
other objections to the sufficiency in law of the Fetition
of Right, which the Attorney General submits should be heard
and determined before trial of the issues of fact herein, the
Attorney General says that , -
1. The Lttorney General does not admit any of the
allegations in paragraph 1 of the Petition of Right,
e The Attorney General says as to paragrapb 2 of
Petition of Right that the Orders of His Excellency the

Governor Ceneral in Couneil will speak for themselves,

D The Attorney General does not admit any of the

allegations in paragraph 3 of the Fetition of Right,

The Attorney General does not admit any of the

S . bt Ve e e B




allegations in parggraph 4 of the Petition of Right.

O The Attorney General denies each and every allegation

paragraph 5 of the Petition of Right,.

The Attorney General denies each and every allegation

paragraph 6 of the Fetition of Right.

The Attorney General does not =zdmit any of the

allegations of fact in paragraph 7 of the Petition of Right and

says that the Orders of Fis Excellency the Governor General in

Couneil will speak for themselves.,

8. With reference to paragraph 8 of the Petition of

Right, the Attorney General says that the Orders of His Excellency
the Covernor General in Council will speak for themselves,

Qe The Attorney General denies each and every allegation

in paragraph 9 of the Petition of Right.

10. The Attorney General denies each allegation

in paragraph 10 of the Petition of Right.,.

1la The Attorney General denies each allegation

in paragraph 1ll of the Petition of RightT.

denies each allegation

12, The Attorney General

in paragraph 12 of the Fetition
13, The Attorney General
in paragraph 13 of the Petition
14, The Attorney General

in paragraph 14 of the FPetition

of Right,
denies each
of Right.
denies each

of .m.u..mwu..wo

allegation

allegation

15, The Attorney General denies each allegation

in paragraph 195 of the Petition of Right,
On behalf of His Majesty the Attorney General claims

thet the Petition of Right be dismissed with costs.

This Statement of Defence is filed on behalf of His

Ma jesty by the Honourable Louis S. St. Laurent, Attorney

ceneral of the Dominion of Canada bY

F. P. VARCOE,
350licitor for the Kttorney
General of Canada.
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BETWEEN:
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Supplient,

~and-

HIS MAJESTY THE KING,

Respondent,

NOTICE OF MOTION
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they were Japanese nationals or British subjects either by birth
or naturalization. The suppliants were all residing within the
protected area and subject to the evacuation order. The next re-
levant order was Order in Council P.C. 1665, dated March 4, 1942,
by which the British Columbia Security Commission was established
and charged with the duty of planning, supervising and directing
the evacuation. We are concerned only with seetion 12 of this
Order under the heading "Custody of Japanese Property", which

provides as follows:

“Custody of Japanese Property

12, (1) As a protective measure only, all property
Ssituated in any protected area of British Columbia
belonging to any person of the Japanese race resident
in such area ( excepting fishing vessels sub ject
Order in Council P1 C. 288 of the 13th January, 1942,
and deposits of money, shares of stock, debentures,
bonds or other securities), delivered up to any per-
son by the owner pursuant to the Order of the Minister
of Justice dated February 26, 1942, or which is turned
over to the Custodian by the owner, or which the owner,
on being evacuated is unable to take with him, shall

be vested in and subject to the control and management
of the Custodian as defined in the Regulations respect-
ing Trading with the Enemy, 1939; provided, however,
that no commission shall be charged by the Custodian
in respeet of sueh control and management,

(2) Subject as hereinafter provided, and for the pur-
poses of the control and management of such property,
rights and interest by the Custodian, the Regulations
respecting Trading with the Enemy, 1939, shall apply
mutatis mutandis to the same extent as if such property,

rights.-and interests belonged to any enemy within the
meaning of the said Regulations.,

(3) The property, rights and interests so vested in and
subject to the control and management of the Custodian,
or the proceeds thereof, shall be dealt with in such
manner as the Governor in Council may direct.®

Then by Order in Council P. C. 2483, dated March 21ls this pPro=-
vision was rescinded and the following substituted:

"12. (1) Subject as hereinafter in this Regulation
provided; as a protective measure only, all property
situated in any protected area of British Columbia
belonging to any person of the Japanese race ( except-
: fishing vessels aub ject to Order in Council P.Ce
288 of January 13, 1942, and deposits of money, shares
of stook, debentures, bonds or other securities)
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IN THE EXCHEQUER COURT OF CANADA

TADAO WAKABAYASHI,

~and-

H1S MAJESTY THE KING,

Respondent,

TAKE NOTICE that on Tuesday the 9th day
of May, 1944, at the hour of 10:30 o'eloeck in the
forenoon Or SO 800D thereafter as counsel may be
heard, & motion will be made by the Respondent %o
the President of this Honourable Gourt in the
Supremne and Exchequer Courts Building, in the City
of Ottawa, for an Order that the points of law
raised by the introductory paragraph of the
atatement of Defencse herein be set down for hear-
{ng defore the trial herein and that a date Dbe
fixed for the hearing of the argument on the said

points of law.

Dated at Ottawa this 2nd day of May,

H- M..- 41”00“ 1
Solieitor for the Attorney
General of Canada.

The Suppliant;

Messrs, Norris & Maolennan,
Yencouver, his solicitors; and

£.7. Newcombe & Co.,
Ottawa, theilr agents,.




LHMPNH\AxWV&mWNARV‘kwdﬂﬂ.

P

IN THE EXCHEQUER COURT CF CANAD:

BETWEEN s

TADAO WAKABAYASHI 3

Suppliant;

HIS MAJESTY THE KING,

T

Hespondent.

ORDER
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IN THE EXCHENUER COURT OF CANADA.,
Tuesday, the 9th day of May A.D. 1944,
BEFORL 3

THE HONOURABLE THE PRESIDENT

IN CHAMBERS«

BETWEEN 3
TADAO WAKABAYASHI,
suppliantg
and
HIS MAJESTY THE KIKG,

Respondent.

UPOUN MOTION of Respondent for an order that the
peints of law raised by the pleadinge be set down for hearing
before this Court and be disposed of before the trial herein,
and that a time and place be fixed for the hearing of the
argument thereon, in presence of counsel as well for the
Suppliant as for the Respondent, UPON HEARING READ the notice
of motion and UPON HEARING counsel aforesaidj

IT IS ORDERED that the following question of law be
éet down for hearing and disposed of before the trial,namelys

"Assuming the allegations of faet contained in the
Petition of Right to be true, does a petition of right lie
against the maspondent for any of the relief sought by the
suppliant in the said Petition?",

ARD IT IS FURTHER ORDKRED that the argument on the
sald question of law be and the same is hereby fixed for
hearing before this Court, in the supreme and Exchecuer
Courte Building, in the City of Ottawa, on the 29th day of
Eay 1944, at the hour of ten thirty of the cloeck in the
forenoon.

AND IT IS5 FURTHER ORDERED that notice of such

hearing at the time and place aforesaid, together with a




copy of this order be,within six days from the daute hereof,

served on the Solicitors for the Suppliant, by le ving the

same with HrebeF.Newcombe,K.Cs,his Ottawa agent,at his

office in Ottawa.
AND IT IS FURTHER ORDERED that the costs of and
ineidental to the motion herein, and of the hearing on the

guestion of law be and the same is hereby reserved.

Registrar.
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IN THE EXCHEQUER COURT OF CANADA

TO THE KING'S MOST EXCELLENT MATESTY: i

COUNTY OF VANCOUVER,
PROVINCE OF BRITISH COLUMBIA

B Bt 15 1

The humble Petition of TADAO WAKABAYASHI, of
Blind Bay, in the Province of British Columbia, in the

Dominion of Canada, Truck Driver, SHEWETH:

L, The suppliant was born in the Dominion of Canada
of Japanese parents and formerly resided in the Clity of
Vancouver, in the Greater Vancouver area, in the Province of
British columbia, until evacuated from the said City to Blind
Bay, aforesaid, pursuant to Order of the Honourable The
Minister of Justice under and by virtue of the pefence of
Canada Regulations. The guppliant left the Greater Vancouver
area on or about the 1l4th day of May, 1942.

2e On or about the 4th day of March, 1942, the
Parliament of the Dominion of Canada, or in the alternative, the
Governor-General in Council, enacted that certain Order-in-
Council No. P.C. 1665 and on or about the 27th day of March, 1942,
purported to amend, vary and extend the said Order-in-council

No. P. C. 1665 by Order-in-Council No. P.C. 2483,

3. On or about the 13th day of May, 1942, the °*
Suppliant listed his property with the Custodian, an Official
of His Majesty's Government, appointed under and by virtue of
the Regulations respecting Trading with the Enemy (1939) and
Amendments thereto, on the form then used and required by the
Custodian and commonly known as a J. P. Declaration, and filed
the said Declaration with the Office of the Custodian at the
City of Vancouver, in the Province of British Columbia, on or

about such date.

1
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Ao Prior to his departure from the Greater Vancouver
area, as aforesaid, and at all times material hereto, the
Suppliant was the owner in fee simple of that certain
residential property situate at 2456 McGill Street, in the

City of Vancouver, in the Province of British Columbia, subject
to being held in Trust as to an undivided one-hzlf interest
therein for the guppliant's brother, Chujiro Wakabayashi, which
sald property is more particularly known and described as Lot

887, Town of Hastings, Plan 6675.

5 In the alternative to Paragraph 4 herein, the
Suppliant at a2ll times material hereto was, and still is the
owner in fee simple of the aforesaid residentizal property,

subject to the Trust aforesaid.

6. The aforesaid residential property is presently
occupled by a tenant and the rentals are sufficient to maintain

the property in good standing and condition.

Te Subsequent to the said filing of the said J. P.
Declaration and subsequent to the departure of the Suppliant
from the City of Vancouver, as aforesaid, the Parliament of
the pominion of Canada, or in the alternative, the Governor-
General in Council purported to further amend, vary and extend
the said Order-in-Council No. P.C. 1665 and the said Order-in-
Council No. P.C. 2483 by Order-in-Council No. P.C. 469 dated
the 19th day of January, 1943.

8. By virtue of the said last-mentioned Order-in-Council,

the Suppliant became aware that the Custodian purported to

have acquired the right and privilege, or in the alternative,
purported that he at all times had the right and privilege, inter
alia, to sell, dispose of or liquidate the suppliant'!s interest
in the aforesaid residential property to such person or persons
and on such terms as the Custodian might in his discretion deem

appropriate without reference to the wishes or desires of the

Suppliant and without his consent.

9. By a notice in Vancouver daily newspapers of




June 19th, 1943, the Custodian announced his intention to sell
the interests of persons of the Japanese race in all real

properties in Greater Vancouver, in the Province of British

-~ 4

Columbia, including the aforesaid residentia roperty belonging
to, or in the alternative, formerly belonging to the Suppliant,
and by a catalogue published and distributed by the Custodian,
his servants or agents, in the Greater Vancouver areas of the
Province of British Columbis on or about the said 19th day of
June, 1943, the Custodian gave further notice of his intention

to sell the same.

10. The Suppliant objects to the sale, liquidation or
other disposition of the said residential property and says
that the Custodian is not under the aforesaid Orders-in-Council
or Regulations, or any of them, or under any power or authority
of any nature wvested in him, entitled to sell, liquidate or

otherwise dispose of the said property against the wishes and

desires of the Suppliant.

¥ 8 A The Suppliant says further that under and by virtue
of Order-in-Council No. P.C. 1665 aforesaid as originally
enacted, or in the alternative, under and by virtue of such
Order-in-Council as amended by Order-in-Council No. P.C. 2483

as aforesaid, or in the still further alternative, that by
filing the said J. P. Declaration, or in the still further
alternative, upon being evacuated from the Greater vancouver
Area pursuant to Defence of Canada Regulations as aforesaid,
rights and privileges were accruing or were acguired and
accrued by and to the Suppliant under the sald Orders-in-council
No. P.C. 1665 and No. P.C. 2483 and each of them, and the
Suppliant says that he was at all times and is now still
entitled to rely upon the terms of the sald Orders-in-Ccouncil
providing, inter alia, that the aforesaid residential property
should be and remain in the possession of the Custodian and
under his management and control for the protection of the

Suppliant for the period of his enforced evacuation from the

Greater Vancouver area.
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12. The guppliant, in the alternative to Paragraph

1l hereof, says further that the Custodian has acquired
possession of the aforesaid real property upon Trust requiring
him to hold the same in Trust for the protection of the
Suppliant and under his management and control upon a condition
requiring the Custodian to return to the Suppliant the said
property at such time as the Greater Vancouver area in the
Province of British Columbia ceases to be a Protected area

under or by virtue of the Defence of Canada Regulations or other

law of the pominion of Canada as a result of the existing war.

13. In the still further alternative, the suppliant
says that the said property is under the control and management
of the Custodian upon Trust on a condition requiring the Custodian
to return to the Suppliant such property upon the expiration of
the existing war between the Empire of Japan and the Dominion of
Canada after accounting for the rents and profits arising from
the same, or in the still further alternative, upon a condition
requiring the Custodian to retain and hold the said property for
the protection and benefit of the gSuppliant until ot herwise
authorized or directed in accordance with any Treaty of peace

to be entered into between the Dominion of Canada and the Empire

of Japan upon termination of the existing war,

14. In the still further alternative, the Suppliant
Says that the aforesald Orders-in-Council No. P.C. 1665, No, P,c.
2483 and No. P.C. 469 are invalid and unconstitutional and ultra

ires the power or authority of the Parliament of the Dominion
of Canada or the Governor-General in Council and the War

Measures Act, Rewised Statutes of Canada, 1927, Chapter 206.

15. In the still further alternative, the guppliant
says that if the aforesaigd Order-in-Council No. P.C. 1665 is wvalid
and constitutional (which is not admitted but denied), then the

aforesaid orders-in-Council No. P.C. 2483 and yo. P.C. 469 and

each of them, amending or purporting to amend, vary or extend

the said Order-in-Council YNo. P.C. 1665 are invalid and
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unconstitutional ang ultra vires the power or authority of
t he Parliament of the Dominion of Canada or the Governor-General

in Council and the war Measures Act, R.S.C. 1927, Ch. 206.

YOUR SUPPLIANT, THEREFORE, HUMBLY PRAYS:

(a) For a Declaration that the Custodian is not
entitled to sell, 1 iquidate or otherwise dispose of the herein-
before deseribed res property against the wishes and desires
of the Suppliant;

(b) For a Declaration that Orders-in-Couneil Numbers
P.C. 1665, 2483 ang 469 as aforesaid, or one or more of them,
is or are invalid, unconstitutional and ultra vires the power
or authority of the Parliament of the Dominion of Canada or the

Governor-General in Council op the War Measures Act, R.B.C,

1927, Cch. 206

e

(e) In the alternative, for a Declaration that the

sald Orders-in-Council Or any of them, do not give to the Custodian=

wia Tl

the authority or power to sell, liguidate op otherwise dispose

of the aforesaid real property without the Suppliantts consent;

(d) For a Declaration that the Custodian is a Trustee

of the Suppliant in Treéspect of the aforesaid real property on

terns requiring the Custodian To return the same to the

Suppliant upon the Greater Vancouver area ceasing to be a

X1ST1X 1S
between the Empire of Japan and the Dominion of Canada, or on
terms requiring the Custodian to deal with the pbroperty in

accordance with any Treaty of Peace to be entered into between

the Dominion of Canada and the Empire of Japan on the termination

of the existing war;

(e) For an Order compelling the Custodian to carry

out the terms of his Trust as aforesaid;

(£) For an Injunction to restrain the Custodian, his
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Servants or agents from selling, liquidating or otherwise
disposing of the aforesaid residential property;

(g) For suech other ang further relief as to this

Honourable Court

(h)

nay seem meet;

For the costs of and incidental to this Petition.

DATED the 19th day of July, 1943.

e e e ——

SEL FOR THE SUPPLIANT, Tadao
Wakabayashi,

LI ——

THE SUPPLIANT PRAYS for a statement in defence

on behalf of gis Majesty within four weeks after the date of

service hereof or otherwise that the Petition may be taken

as confessed.

The address of John Arthur
is e/o0 the legal firm
Suppliant, 311 - é02
British columbia.

MacLennan, Counsel for the Sup
of Norris g MacLennan
West Hastings Street,

pliant,
» Solicitors for the
Vancouver,
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delivered up to any person by the owner pursuant to an
order of the Minister of Justice, or which is turned over
to the Custodian by or on behalf of the owner, or which
the owner, on being evacuated from the protected area,

is unable to take with him, shall be vested in and sub-
ject to the control and management of the Custodian as
defined in the Regulations Respecting Trading éwdw the
Enemy, ( 1939); provided, however, that no commission
shall be charged by the Custodian in respect of such
control and management.

(2) The Custodian may, notwithstending anything con-
tained in this Regulation, order that all or any property
whatsoever, situated in any protected area of British
Columbia, belonging to any person of the Japanese race
shall, for the purpose of protecting the interests of
the owner or any other person, be vested in the Custod-
ian, and the Custodian shall have full power to ad-
minister such property for the benefit of all such in-
terested persons, and shall release such property upon
being satisfied that the interests aforesaid will not
be prejudiced thereby.

(3) For the purposes of the control and management of
such property by the Custodian, the Consolidated Regulate-
ions Respecting Trading with the Enemy, (1939), shall
apply mutatis mutandis to the same extent as if the
property belonged to -an enemy within the meaning of

the said Consclidated Regulations."

In this state of the law the suppliants left the protected area.
But before they did so they had in each case signed a document,
"Form "JP", giving particulars of their property in the pro-
tected area, in which the following statement was made:
"I, the undersigned, hereby voluntarily turn over
to the Custodian all my property in the protected
area as set out above, except fishing vessels,
deposits of money, shares of stock, debentures,
bonds or other securities, if any."
Then, after the suppliants had left, by Order in Council P.C.

469, dated January 19, 1943, it was provided inter alia:

"Wherever, under Orders in Council under the War
Measures Act, chapter 206 of the Revised Statutes
of Canada 1927, the Custodian has been vested with
the power and responsibility of controlling and
menaging any property of persons of the Japanese
race evacuated from the protected areas, such power
and responsibility shall be deemed to include and
to have included from the date of the vesting of such
property in the Custodian, the power to ligquidate,
sell, or otherwise dispose of such property; and
for the purpose of such liquidation, sale or other
disposition the Consolidated Regulations Respecting
Trading with the Enemy ( 1939) shall apply mutatis
mutandis as if the property belonged to an enemy

Mw&buw the meaning of the said Consolidated Regulat-
ons.




FILE No... 8983

OFFICE OF THE CUSTODIAN
JAPANESE SECTION

To be completed by persons of the Japanese race having property in any protected area. The proper
administration of this property requires such persons to give full particulars as requested in this form.

PERSONAL INFORMATION
NAME.......... TADAO WAKABAYASHI

0 e m e a e H o A8 S0 E0 04 000 oo RPN S S UM FEssbe s amce r e s e smnts s sessas NS AN e e s re e e

(If any business or businesses carried on, state where, under what name and whether carried on by yourself or in
partnership with anyone: if partnership, give partner’s name.)

EMPLOYER .....__.-...._..Mmmsfmhmu....mﬂonﬁﬁ.m.,b.,.._m.aﬁvcﬂbm...,oouﬁg
BESRRTED T . JOR £ 5700

NAME OF WIFE 38U SRANDE ....Akiko Wekasbayashi =

SBDRESS OF CHILDREN:... ==~

AGE OF CHILDREN:

STATEMENT OF ALL REAL PROPERTY (Each parcel must be mentioned and particulars given)
1. LOCATION AND DESCRIPTION e o e A S R RN

...............H:.b.ﬁ_.._mm....w.._....Hogeo.h.._mm.mﬂbmrm......mu..mﬁ_,,,m.m...wu....._.o.abmhﬁmm_..Wbbss....m.m_‘....._........._..,....

S rn A o T F 0 0 100000 LI S arnn s SN S0 s hna e s res o 8RBT S b st buatsess et L A R S RTINS LASO AL oD na S s BB w449 200 46 ban a6 545 45 o0 an b o mni D L LT LT .

3. INSURANCE (Give particulars: state where policies mqmv..%muub.oo..ao..o......on..._ﬁos.m._m._U_H..obmH..n.u_...,,...
with Hartford Fire Insurance Compeany, #28170, expiring April 20th, 1945;

moﬁowigz@u?wgmowmgmu.moﬁoﬁoum»qmuoocqmw.mo

4. TAXES (Amount and where payable). b\mwﬁwgmﬁ.@wuﬁ..m.mm....b..o...,__.ﬂm.bn@.ﬂﬂmﬂ..buﬂ.‘ Hall .

ENCUMBRANCES (Including any unregistered claims or deposit of title deed)...... . .

Hwopmdummﬁpwuowmgwmm«o §&&amaosmsw&wulmwmﬁQdémﬁwowsw

..___.w..u..o_.gmwr...mwﬁw...ﬁmﬁwﬁ%ﬁ:.

e bt LT LT T L L LT T

OCCUPANCY AND LEASES (If vacant so msgv_...@mn%wﬁ.,.E.._E_._ﬁ.n@.__mu.n.__bgmw._.._;.

amacmu.mowwms:.w.




7. STATE WHEREABOUTS OF TITLE DOCUMENTS:..0ffice of Norris & MacLennen,
Barristers, 602 West Hastings St., Vancouver, British Columbia % L
8. STATE IF ANY OTHER PERSON HAS ANY INTEREST:....=.=.=. =.=.=.Chuzo Wekabayeshi

L

9. IF FARM LAND STATE CROPS SOWN None

STATEMENT OF REAL PROPERTY OCCUPIED

1. LOCATION AND DESCRIPTION ... .. None
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5. SUB-TENANTS, IF ANY (Give name, address, rent and to what date parddec o X one_ i _ . ’

STATEMENT OF PERSONAL PROPERTY OWNED:

1. GIVE BRIEF DESCRIPTION AND STATE LOCATION OF FURNITURE, FIXTURES, |
EQUIPMENT AND MACHINERY, STOCK IN TRADE AND PERSONAL EFFECTS: . ‘

B UFRitUTe and personal effects at 2496 McGill. .m..ﬂm.ﬁ_......._aoa..m.__wm.ﬂ_vnﬁ.mﬁm_,_.

2. HORSES, LIVESTOCK AND OTHER ANIMALS, POULTRY AND PETS.. . None

3. GIVE THE NAME AND ADDRESS OF ANY PERSON HAVING ANY INTEREST IN OR
1 s : X

R e S e a Wit

CLAIM ON ANY SUCH PROPERTY.. Chuzo Wekebayashi, 2456 MeGill Street
Vencouver, B. C., (evacuated to Ontario) - undivided one-hals interest :

Bl A 8 4 a

[l S S T
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TADAO WAKABAYASHI

2465 McGill St. Vancouver.

SITTING ROOMS

Chesterfield set (3 pes.)
Reading Lemp

Table Lamp

Coffee Table

Cabinet Radio "Philco-37 Model™
Fireplace set (Brass)

Mounted Bear Rug

Pes., Sitting Room Tebles
Cushions

Picture Frames

Mentel Clock (Chime)

Antique Sitting Room Decorations
Sitting Room rug 12 x 14 Ft.
Sitting Room rug 3 x 5 Ft.
Set Drapes

Set Lace Curtains

b OG- e

=

DINING ROOM

i Set Dining Room Teble and Chairs

1 Rug 6 x 9 Ft.

1 Set Drapes and Lace Curtains
Dining Room Antique Set

UPSTAIRS ROOM - BACK RIGHT

2-plece Bedroom Suite
Night Teble and Lamp
Picture Frame

Carpet

Rug

Pr. Blankets

Pr, Bed Sheets

Chest

Set Curtain and Blind

el e el e S S S

UPSTAIRS ROOM - BACK LEFT

Bedroom Suite
Pair Blankets
Night Table and Lamp

BEE" 4"x 18
Set Curtain and Blind

S

BATHROOM

1 Rug
¥ . Curtein and Blind

KITCHEN

Kitchen Stove

Card Table

Chinaware Set

Pans end miscellaneous articles
Assorted Groceries

Sacks Japen Rice - 100 1bs. net
Kitchen Chairs

Flectric Irons

Ironing Table

Vacuum Clesner

Electric Toaster

=

ol ol O R
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BASEMENT

D200 QI A s

DO

[

Ton Coal

Cords Inside Fir Wood
Back Saws

Bush Cutter

Shovels

Lawn Mower

Grass Cutter

Weed Picker

Rakes

Washing Machine
Washing Tubs

Washing Boards
Waterhose - 150 feet
Paint Brushes
Assorted carpenter tools
Duroid Roof Board
Curtain Stretcher
Chairs

Card Tables
Preserved food stock
Pair Ice Skates

Axes

FRONT UPSTAIRS BEDROOM

HOMNHGMNMNMN M-

Bedroom set - 2 pieces
Bedroom rug 7 x 12
Blankets and sheets
¥icker chairs

Blankets - woollen
Picture frames

Teble lamp

Sets Cotton Curtains
Blinds

Side Curtain

oUN PORCH

1
1
1

SIDE

Hardwood Table

Rug
Singer Sewing Machine

ROOM

E§ U R T

el

Bedroom set - 2 pieces

Set Blankets and bed sheets
Tables

Chair

Trunk

Suit Case

Rug 4 x 5

Sets Curtains and Blinds
Japanese Comfort Blankets

Hall Rugs 4 x 3 and 9 x §
Stairway Rug

Hall Light set

Hall Mirror




GLASS AND SILVERWARE

Doz.
DOZ.

PozZ.
Doz.
Doz.

Doz.

%
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! 3
8
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2
2 §
3
1
1
3
2
°
i
1
3
2
1
1
1
1

‘Tea Set

1
5 Doz.

Dessert Glasses

Pieces Japanese Dishes

Japanese Tea Cups

Japanese Sake Cups

Dessert Glasses - Different from above item
Silver Dessert Plates

Silver Fruit Bowls

Silver Cake Plate

Japanese Tea Set

Japanese Bon Plates

Fruit plates
Table Covers
Dinner Set - 48 pieces

- - 18 pleces

Cut Fruit Glasses

Cut Cake Glasses

Silex Coffee Maker

Set Cut Glass Sugar and Cream Set

Tumblers
Tea Set




FORM '‘JP*' FILE No. mwmm
4 INSURANCE CARRIED ON ABOVE PROPERTY: M.WU_..OOO-OO- London and Provinecial

Insurance Company, Policy #505535: $1,000,00,Hartford Insurance Compeny.  #28172

n

MORTGAGES, LIENS AND OTHER CLAIMS ON PROPERTY IN POSSESSION OF

OTHERS: None

6. MONEYS OWING TO YOU (State if any of these debts assigned and if so, to whom) None

7  BONDS., DEBENTURES, SHARES, STOCKS OR OTHER SECURITIES (State whereabouts)
A e . R S

8 BANK ACCOUNTS.:... None

B ITE INSURANCE .. JOBE o o e

10. INTEREST IN ANY ESTATES OR TRUSTS i OO et st s

B v DEPOSIT Box: . Mome . .. . i e

LIABILITIES:

S CRSONAL DEBTS - HMORE. . L0 oh Ul S e o e A i e

B D A DE DEBTS toioieneDIOIA® it dibastoisambibsiso e i et b

............... REMARKS: My.affairs_have. been left .in.the. hands.of.J.. A« MacLennan,.-of.-the
legal firm of Norris & MacLennan, Suite 311 - 602 West Hastings Street,

... Vancouver, and I Hmpﬁmmﬁ;ﬁwm&:wmsdmfmeSM&dm@aaD;Hm&mubsawm;mUOdean¢HObmn

documents and supervise my affairs on my behalf.

I, the undersigned, hereby voluntarily turn over to the Custodian all my property in the protected
area as set out above, excepting fishing vessels, deposits of money, shares of stock, debentures, bonds
or other securities, if any.

I certify that the above information is true and complete and fully discloses all my property of
every description in any protected area in British Columbia and sets forth all my liabilities direct

and indirect.

Diated this... . dubb. . ..day Of.iiea. TS A I S WA M 10 V)

(Signature)........."Tadao. Wakabayashi™.

Witness
Solicitor, Vancouver.
FOR DEPARTMENTAL USE
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The next fact of importance is that on June 19, 1943, the
Custodian advertised certain properties for sale by tender,
including those of the suppliants. It was this advertisement
that led to the launching of the petitions of right.

The suppliants object to the sale, liguidat=-
ion or other disposition of their properties and deny the right
of the Custodian to take any such action against their wishes
and desires. The petitions set forth a number of contentions
and each concludes with a prayer for dertain declarations, The
contentions are that the suppliants are entitled to rely upon
the terms of Orders in Council P.C. 1665 and P.C. 2483 providing
that their properties should be and remain in the possession of
the Custodian and under his management and control for the pro-
tection of the suppliants for the period of their enforced
evacuation; that, in the alternative, the Custodian acquired
possession of the properties upon trust requiring him to hold
them in trust for the protection of the suppliants and under
his management and control upon a condition required him to
return them to the suppliants when the area ceases to cowwﬂon
tected area; that, in the further alternative, the properties
are under the control and management of the Custodian upon trust
on a condition requiring him to return them to the suppliants
after the end of the war or to retain and hold them for their
protection and benefit until otherwise authorized or directed
in accordance with any Treaty of Peace between Canada and
Japan; that, in the further alternative, the Orders in Council
P.C. 1665, P.C. 2483 and P.C. 469 are invalid and unconstitu-
tional and ultra vires, or that if the first is valid and con-
stitutional the others are not. The suppliants seek a number
of declarations, namely, that the Custodian is not entitled to
sell, liquidate or otherwise dispose of the properties against

thelr wishes; that the Orders in Council referred to, or one eor

more of them are or is invalid, unconstitutional and wltra vires




I
or, in the alternative, do not authorize or empower the Custodian
to sell, liquidate or otherwise dispose of the properties without
their consent; and that the Custodian is a trustee of the pro-
perties for them as set out in the petitions. Then there is a
request for a mandamus compelling the Custodian to carry out the
terms of his trust and an injunction to restrain him from selling,
liquidating or otherwise disposing of the properties. Essentlial-
ly, the purpose of the petitions is to prevent the Custodian from
selling the properties: the essence of the claim is that he has
no valid power to do so.

The proceedings are by way of petition of
right against the Crown as though the properties were in the
possession of the Crown and on the assumption that although
they are vested in the Custodian he holds them as the servant
or agent of the Crown.

The first objection taken is that any relief
sought is in respect of the Custodian; that the Custodian is
not a servant or agent of the Crown but an independent person
in respect of whose acts a petition of right against the Crown
does not lie; and that no cause of action against the Crown is
shown.

The cases lay down a number of tests to be
applied in determining whether a body is a servant or agent of

the Crown or is independent of it. In Fox v. Government of New-

foundland (1) it was held by the Judicial Committee of the Privy

ooﬁbwww.wwmw certain balances in the books of a bank to the
credit of the various boards of education in Newfoundland were
not debts or ce¢laims due to the Crown or to the Government or
revenues of Newfoundland. At page 672, Sir Richard Couch said:
"The appointment of boards for each of the three
religious denominations, and the constitution of

the board, indicate that it is not to be a mere
agent of the Government for the distribution of the

(1) (1898) A.c. 667
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money, but is to have within the 1limit of general
educational purposes a discretionary power in expend-
ing it - a power which is independent of the

Government. "

The determining test in this case was the possession of a dis-

cretionary power independent of the Government. The above state-

ment was approved by the Judicial Committee in the leading case

of Metropolitan Meat Industry Board v. Sheedy (1) In that case

ﬁwm.zmmﬁ Hu@smwww Act, 1915, of New South Wales provided for the
maintenance and control of slaughter housas, cattle sale yards,
and meat markets in Sydney and the adjoining distriect, and estab-
1ished the Board to administer the Act. The members of the Board
were to be appointed by the Governor, who had power to veto cer-
tain of its actions. The Board had wide powers, which it exer-
cised at its discretion; any power of interference which a Minister
of the Crown possessed was not such as to make the acts of ad-
ministration his acts. Money received by the Board for tolls and
fees to be levied by it was not paid into the general funds of
the State, but to its own fund, out of which the expenses of
carrying the Act into effect were to be met. The question for
determination was whether an amount due to the Board by a company
which had gone into liquidation was a debt due to the Crown and
as such entitled to priority over the claims of other unsecured
creditors. It was held that the Board was not acting as a servant
of the Crown and the amount owing to it was not a debt due to the
Crown. At page 905, Viscount Haldane said:
"They are a body with discretionary powers of their
own. Even if a Minister of the Crown has power to
interfere with them, there is nothing in the statute
which makes the acts of administration his as dis-
tinguished from theirs. That they were incorporated
does not matter. It is also true that the Governor
mwwmpndm their members and can veto certain of their
actions, But these provisions,even when taken together,
do not outweigh the fact that the Act of 1915 confers
on the appellant Board wide powers which are given to
1t to be exercised at its own discretion and without
consulting the direct representatives of the Crown. Such
are the powers of a@quiring land, constructing abat-
toirs and works, selling cattle and meat, either on its

own behalf or on behalf of other persons, and leasing
w&m property. Nor does the Board pay its receipts
into the general revenue of the State, and the charges
1% levies go into its own fund,®

(1)(1927) A.c. 899
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Undoubtedly, the governing factor in deciding that the Board
was not a servant of the Crown but an independent body was that,
although it was subject to govermmental control in several
respects, it had wide powers which were to be exercised at 1its
own discretion and without consulting any direct representative
of the Crown. Another indication of its independence was that
it had control over its own revenues and their expenditure. An
important Canadian case on the subject 1is the judgment of the

Supreme Court of Canada in City of Halifax v. Halifax Harbour

Commissioners (1). There the question was whether the Halifax

Harbour ooaawmmwoumwm who occupied the Crown property of

Halifax Harbour were assessable for business tax as an "occupier"
within Section 357 (1) of the Halifax City Charter (1931).

Duff C.J., speaking for the Court, carefully scrutinized the
nature of the powers and duties of the Commissioners, and sum-
marized the controls and supervision to which they were subject.
He pointed out that in the exercise of all their powers the
Commissioners were subject to the control of the Crown and con-

cluded that they were performing Government servifes and were

in
occupying the property in a:ouawowpra for the services of the

Crown and were, therefore, not assessable for business tax. The
Commissioners had none of the free discretionary powers that are

necessary to independence, as laid down in Metropolitan Meat

Industry Board v. Sheedy ( supra), and the case smw. dWmHmwoum.
readily mwwdwwmswmwmwpm from de In coming to its decision the
Court applied a number of tests in addition to those already
referred to. For example, it inquired into such questions as
the ownership of the occupied property, namely, whether it be-
longed to the Crown or the occupant, and the nature of the funct-
lons of the occupant, that is, whether they were those ordinarily
performed in the course of government. Then reference may

also be made to the recent judgment of the Judicial Committee

(1)(1935) S8.C.R. 215




