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e Commidssion shall report to the Governor
Councile.
WM nerson of the Japancse race who is recone
mended by the Commission for dcportation shall be
deemed to bc - »ersen subject to deportation uander the
provisions of Ordsr in Council P.C. 7355 of the 15th
dey of Deceomber, 1845, end the provisions thereof shall
apgly, mutatis rmiandis, bto such person.
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D yher:» any verson is recomincnded for depértation
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b0 this Order, including the remuncration, 2l lowane
and expenses of the cu~“1533046ru, shall be paid frum
amounts ellowod from Lhe Wor ;.pprooriation to-th”“ ;
Dcnartﬂbnt of Labour for such DUTPOSE, :
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Iu The Supreme Court of Canada

IN THE MATTER OF A REFERENCE AS TO THE
VALIDITY OF ORDERS IN COUNCIL OF THE
15TH DAY OF DECEMBER, 1945 (P.C. 7355, 7396
AND 7357), IN RELATION TO PERSONS OF THE
JAPANESE RACE.

FACTUM OF THE ATTORNEY-GENERAL

OF SASKATCHEWAN

ALEX. BLACKWOOD, K.C,,

Deputy Attorney-General, Solicitor for
The Attorney-General of Saskatchewan.

McILRAITH & McILRAITH,

56 Sparks St., Ottawa,
Ottawa Agents.
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Ju The Supreme Courl of Qanady

MATTER OF A REFERENCE AS TO THE
. T1LH€H&XLIDITY OF ORDERS IN COUNCIL OF THE

stt DAY OF DECEMBER, 1945 (P.C. 7355, 7356
}Xgl% 7357), IN RELATION TO PERSONS OF THE

JAPANESE RACE.

FACTUM OF THE ATTORNEY-GENERAL
OF SASKATCHEWAN

In this Reference The Attorney-General of Saskatchewan
10 adopts and relies on the Factum filed herein by the Co-Operative
Committee on Japanese Canadians.

DATED this 17th day of January, 1946.
Respectfully submitted,

ALEX. BLACKWOOD,

Of Counsel for the Attorney-General
of Saskatchewan.
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In the Supreme Court of Ganana

IN THE MATTER OF A REFERENCE AS TO THE VALIDITY OF
ORDERS IN COUNCIL OF THE 15tH DAY OF DECEMBER,
1945 (P.C. 7355, 7356, AND 7357), IN RELATION TO PERSONS

OF THE JAPANESE RACE.

FACTUM OF THE ATTORNEY-GENERAL
OF BRITISH COLUMBIA.

THE HON. R. L. MAITLAND, K.C.,
Counsel, .

EWART, SCOTT, & €O,
Ottawa Agents.
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IN THE MATTER OF A REFERENCE AS TO THE VALIDITY OF
ORDERS IN COUNCIL OF THE 15TH DAY OF DECEMBER,
1945 (P.C. 7355, 7356, AND 7357), IN RELATION TO PERSONS

OF THE JAPANESE RACE.

FACTUM OF THE ATTORNEY-GENERAL
OF BRITISH COLUMBIA.

THE HON. R. L. MAITLAND, K.C.,
Counsel.

EWART, SCOTT, & CO.,
Ottawa Agents.
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I the Supreme Court of Canada

IN THE MATTER OF A REFERENCE AS TO THE VALIDITY E(:)If‘
ORDERS IN COUNCIL OF THE 15TH DAY OF DECEMB q,
1945 (P.C. 7355, 7356, AND 7357), IN RELATION TO PERSONS

OF THE JAPANESE RACE.

FACTUM OF THE ATTORNEY-GENERAL
OF BRITISH COLUMBIA.

The question for determination is whether Orders in Council dated the
15th day of December, 1945, being P.C. 7355, 7356, and 7357 are ultar:a
vires of the Governor in Council, either in whole or in part, and, if so, in
what particular or particulars and to what extent. The Orders in Counecil
are set out in the case, page , and are made under the authority of
the “ War Measures Act,” R.S.C. 1927, chap. 206. The question of their
validity involves a consideration of “ The National Emergency Transitional
Powers Act, 1945” (hereinafter referred to as the “ Emergency Act”),
which was assented to on the day of December, 1945, and which

came into force on the 1st day of January, 1946. Section 4 of that Act
provides :—

“ Without prejudice to any other power conferred by this Act the
“ Governor-in-Council may order that the orders and regulations made
“under the ‘ War Measures Act’ or pursuant to authority created
“ under the said Act in force immediately before the day this Act comes
“into force shall, while this Act is in force, continue in full force and
“ effect subject to amendment or revocation under this Act.”

Section 5 provides:—

3 “ This Act shall come into force on the first day of January one
thousand nine hundred and forty-six, and on and after that day the

: war against Germany and Japan shall for the purposes of the ¢ War
Measures Act’ be deemed no longer to exist.”

Pursuant to the powers contained in section 4, the Governor in ]
the 28th day of Degember, 1945, passed Order in Council P.C. 722211?(12115;
p. ——), under vx‘r‘lruch it is ordered that all orders and regulations lawfullf
maéie under the War Meas:ures Act” or pursuant to authority created
E\nt?’r the sal.d Act in force 1mm:ediately before the day the Emergency
foflice acl(l)(rlneis;f 1ntt0 force, shall, while that Act is in force, continue in full
ek te ect subject to amendment or revocation under that Act. It is
ed that this Order in Counecil purports also to be made pursuant to

06140320416} 13 :58
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section 12 of the “ Interpretation Act”?

Orde:r in Couneil undgr an Act which is not yet in force, for the purpose of
making the Act effective at the date of the commencement thereof. It will
be seen therefore that, prima facie, Orders in Council Nos. 7855, 7356, and
7357 made under the “ War Measures Act” are now in force pursua;lt to
the provisions of the Emergency Act” and P.C. 7414 made thereunder.,

The validity of the Orders in Council in question depends upon, first,
whether they were a valid exercise of the powers contained in the “ War
Measures Act ” at the time they were passed—i.e., 15th December, 1945—
and second, whether they are now validly in force by virtue of the Emerg-
ency Act” and the Order in Council made thereunder.

As to the first, there is now no doubt that the “ War Measures Act 18
within the legislative competence of the Dominion Parliament, re Gray, 57
S.C.R. 150; Fort Frances Pulp and Power Co. v. Manitoba Free Press
(1923), A.C. 695, Cameron, Vol. 2, p. 302; The Chemicals Reference
(1943), S.C.R. 1. The Fort Frances case is also authority for the exercise
of the powers under the “ War Measures Act ” after the cessation of hos-
tilities, provided the national emergency resulting from the war still exists.
The sole question for determination, therefore, is whether the emergency
resulting from the war existed at the time the Orders in Council were

passed. The emergency is stated in the preamble to Order in Council P.C.
7355 as follows :—

which gives authority to make an

“ Whereas during the course of the war with J apan certain Japa-
“ nese nationals manifested their sympathy with or support of Japan
“ by making requests for repatriation to J apan and otherwise;

“And whereas other persons of the J apanese race have requested
“or may request that they be sent to J apan;

“And whereas it is deemed desirable that provisions be made to
“ deport the classes of persons referred to above;

“ And whereas it is considered necessary by reason of the war, for

“ the security, defence, peace, order and welfare of Canada, that pro-
“ vision be made accordingly.”

This statement of fact must be taken to be conclusive. The Courts do not
overrule the Government in a matter of this sort, except upon very clear

evidence that it was wrong. On this point Lord Haldane in the Fort
Frances case said, p. 706 :—

“The effect of the economic and other disturbance oceasioned

“originally by the war may thus continue for some time after it is
“terminated. The question of the extent to which provision for cir-
“ cumstances such as these may have to be maintained is one on which
“a Court of law is loath to enter. No authority other than the central
“ government is in a position to deal with a problem which is essen-
“tially one of statesmanship. It may be that it has become clear that
“the crisis which arose is wholly at an end and that there is no justifi-
“ cation for the continued exercise of an exceptional interference which

0670972016 13:59
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. ey longer called for. In such a cage
“ becomes “f‘l‘?'ﬁld3’§'gf;jn“;};f.nd§2tﬁb?ﬁ;ion %f powers in the ruling instru-
“ the oy aSldal1 ave to be invoked. But very clea}~ ev1den?e that the
‘ ment wmé Lolly passed away would be required to Justify t:,he
:« i h‘a “;n when the question raised was one of ultra vires which
& J.Udlczlalty’ g:cjde in overruling the decision of thgz government that
“it ha tiogal measures were still requisite. In saylng what is almost
‘ egf,-il))ﬁq their Lordships observe themselves to be in accord with the
‘ Sriew t;i{en under analogous circumstances by .the Supreme. Court of
“ the United States, and expressed in such dec1i10ns as that in Hamil-

- “ ton v. Kentucky Distilleries Co. 251 U.S. 146.

See also the judgment of Sir Lyman Duff, C.J., in The Chemicals Reference
(1943), S.C.R. 1, at p. 12, as follows:—

“I cannot agree that it is competent to any court to canvass the
“ considerations which have, or may have, led him (the Governor-in-
“Council) to deem such regulations necessary or advisable for the
“ transcendent objects set forth. The authority and the duty of pass-
“1ing on that question are committed to those who are responsible for
“ the security of the country—the Executive Government itself, under,
20 “ I repeat, its responsibility to Parliament. The words are too plain
“for dispute: the measures authorized are such as the Governor-in-
“ Council (not the courts) deems necessary or advisable.”

In A.G. v. Wilts United Dairies, 1922, 91 1..J.K.B. 897, an order of the
Food Controller made in April, 1919, came into question, whereby he regu-
lated the sale of milk by licence and imposed a charge of 2d. a gallon as a

condition of granting a licence. It was held he had no authority to impose
the licence fee. As stated by Lord Buckmaster, p. 700 :—

“The only question here is, Were such powers granted? ”

" ;{1 Holliday'’s Case, 1917, A.C. 260, Lord Finlay, L.C., stated, p.

. “It may be hecessary in time of great public danger to entrust
" great powers to His Majesty in Council, and that Parliament may do
S0 feeling certain that sych powers will be reasonably exercised.”

defence, peace, ord &t Ty or advisable for the security,
of the said section e Canada i

109/20ili65 13 : 59
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T e -opriation, control, forfeiture and disposition of property
Sh m# iﬁgl{gffljfﬁtl%‘he Act also provides th.at all ordfers made under
fxncgigfl ?Zﬁfﬁ have the force of law. On this point see Rinfret, J., as he
iﬁzn was, in the Chemicals Reference (supra), p. 17-8:—

““ The powers conferred upon the quernor in Qouncil by the ‘ War
“ Measures Act’ constitute a law-making authority, an authority to
“ pass legislative enactments such as should bga deen‘led. necessar;.y a.,nd
“ advisable by reason of war; and, \fvhen acting within those. hm;ts,
“‘the Governor in Council is vested with plenary powers of legislation
10 “as large and of the same nature as those of Parliament 1tse}f .(Lord
“Selborne in The Queen v. Burah, 1878, 3 A.C., 889). Within the
“ambit of the Act by which his authority is measu.red, thg Goverx}or in
“ Council is given the same authority as is vested in Parliament itgelf,
“ He has been given a law-making power.”

For these reasons it is submitted the Orders in Council were a valid
exercise of the powers contained in the “ War Measures Act” at the time
they were passed.

With regard to the second branch of the question—i.e., the validity of
the “ Emergency Act ” and P.C. 7414 made thereunder—it is convenient to

20 deal with the Order in Council first.

The preamble to the Order in Council shows the authority under which
the Order is made and the enacting part of the Order follows closely the
wording of the Act, so that assuming the Act to be valid there 1S no objection
to the Order in Couneil.

As to the Act itself, under the reasoning of the Fort Frances case the
only objection that ean be raised agai
ency in existence sufficient to justify the passin
1t would appear that if it can be said that

Act is valid. Ip this connection attention is
30 preamble to the Act setting out the

still requisite, Nq such evidence j é
; ei
that the Government, was - 18 before the Court. It might be argued

In th . 4 O a8 the subject of the Fopt Frances case.
40 In that cage the 'mpugned Ordersg in Council were made pursuant to an Act
: : » 9=10 Geo. V., cha 63 ioht ths
t g y pP. y, SOMe elg mon
allon of hostiljti - . ng and extending the powers,
Ommissioner and Controller of Paper to
complete al] yorl . the Commissioner and Con-

. Investigations be n by him under
8
' Counci]l mage under the “ Way Meagtlzlres Jffkct,” and to

0972016 13:59
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. Il necessary orders with respeet to
determine all ql;eséﬁi‘fo'a}?e(}oﬁ ?ﬁig} pé;}ior to the publicat.ion in the Canada
lei befgun Oroclama?ion that the war no longer existed. It further
Gazette Ioﬂ - gwers of the Paper Control Tribunal to determine all matters
exten.def tlefc llqoe declaration of peace and subsequent appeaz,ls, and further
pend}r?g}athat except for the purpose of finally co;npletmg all mattgrs
P m]wftzcﬁen and determining all questions arising prior to th_e declaration
ufn i eelace the powers, authority, and jurisdicti.on of the Commissioner, Con-
;.Oﬁel. of Paper, and the Paper Control Tribunal should cease upon the

10 publication of the proclamation of peace. The Va'11d1t3.r of that Act came
into question in the Fort Frances case, and after disposing of the constitu-

tional issue in favour of the Dominion, Lord Haldane stated as follows, p.
705-6 :—

“ The other point which arises is whether such exceptional neces-
“sity as must be taken to have existed when the war broke out, and
“almost of necessity for some period subsequent to its outbrea_k, con-
* tinued through the whole of the time within which the questions in
“ the present case arose.
“ When war has broken out it may be requisite to make Special
20 “ provision to ensure the maintenance of law and order in a country

" even when it is in no immediate danger of invasion. Public opinion
“may become excitable, and one of the

us continue for some time after it is terminated.
When then, in the present instance, can it be said that the

“ necessity altogether ceased for maintaining the exceptional measure
“ of control over the

. ; Newspaper print, industry introduced while the war

30 “‘ was at its height? At what date did the disturbed state of Canada
$ Which the war had produced so entirely pass away that the legislative
. measures relied on in the Present case became ultra vires? 1t 18
. Enough to say that there ;

(11

on which the action j ti s taken b
the Paper Contro] Tribunal.” e Y

Lord Haldane then :
oo, £0€s on to deal with statem

that the wap itself wag at an e
nd and refers to the statement
to that effect made by the Government itself in an Order in Council on

D
40 Decembep 20th, 1919, Some seven monthg before the passage of the Order in

Council ip question in the
: : case, and observed t -
in Counm} glealt only with the results followi s

ents which had been made to

to prodyce effectg il war, which might obviously continue
concluded (page 70?3“3_?_1”1@ N operation aftep war itself was over, and

/03/2016 13:59
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; that the Dominion
« ; dships find themselves unable to say . —

i eﬁ;lgn%fa; ng good reason for thus temporarlly continuing the

“ p;ger control after actual war had ceased, but while the effects of

““war conditions might still be operative.

06109172016 13:59

: : ing of Lord Haldane in the Fort Frances
- lslisel;birglgﬁgsggcgetge&? Iéas% at bar. In the present case various
COisgeié) Iw;vere made under the “ War Measures Act” dea_ling with the cus-
tody and control of persons of the Japanese race and their proper!;y dl{rlng
the war, and Parliament, recognizing that a national emergenc,},f still existed
10 as a result of war conditions, passed the Emergency Act” some eight
months after hostilities had ceased, and by section 4 empgwered the Gov-
ernor in Council to make an Order that orders and regulations made under
the “ War Measures Act ” should continue in force for another year.,
It might further be contended that the fact of enacting the “ Emer-
gency Act ” and by that Act declaring (section o) that after that Act came
into force, the war against Germany and Japan shall, for the purposes of
the “ War Measures Act,” be deemed no longer to exist, in itself was an
indication that the emergency had ceased to exist, otherwise it would have
been sufficient to have left the orders and regulations made under the War
20 Measures Act” in operation until they were revoked or until peace was
declared, and in this connection reference is made to section 2 of the “ War
Measures Act,” which provides that the issue of 3 proclamation shall be
conclusive evidence that war exists and of its continuance until by the issue
of a further proclamation it is declared that the war no longer exists. This a
lé_lttel_' proclamation has of course not yet been issued. As to this conten-
tlo_n 1t 13 submitted that the Salne reasoning applies here as to what was
said b){ Lord Haldane in the Fort Frances cage dealing with the statements E |
made in the Order in Counei] of December 20th, 1919, that the war no
longer existed (p. 707), where he pointed out that this Order in Couneil
30 deals only with the results following from the cessation of actual war con-

8, and excepts fl_*om repeal certain measures concerned with conse-

Parliament hagq said in th petent to enaet it.

: © Preamble to the « g »
emergenc Yo mergency Act” that the
unlesg they eXisted, and it is not for the Courts

: to question that statement
re is strong.and clear evidence that the Gogernment was mistaken.
show the reason why the
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Teletype DMessage

3 : X fairs, Ottawa
:The Secretary of State for External Af # -
gz?mkghe Canadlan Ambassador to the United States Washington

- 'b\..l-.';_'\.."

Ottava, September 17th, 1945,

No. EX-3366
SECRET
CYPHER

Please ask United States authorities to
transmit the following message by the most appropriate
channel from Canadian Government to General MacArthur
a8 Supreme Commander for the Allied Powers,

Begins;

06/i03/20]6R1I3146

There are approximately 24 000 people of
Japanese origin now resident in Canada. About 10,000
(1ncluding dependents) have expressed a desire to be
repatriated to Japan. There are also about 500
Japanese nationals now interncd whom 1t will probably
be desired to deport. At a later date it 1s probable
that there will be some additlonal deportees and
voluntary repatriates who will alio have to be removed.
The Canadian Government 1s anxious to proceed with
repatriation and deportation as sSoon as this can be
done without causing you embarrassment. It is gifficult
to proceed with redistribution and relaxation of control

over Japanese remaining in Canada until repatriates
and deportees nre removed

It 1s proposed that repatriates and deportees

from Canada should be glven free transportation for
themselves and

lcient to take
care of thelr immediste needs , also that they be

Permitted to transfer remainder of their funds to
Japan,

You will appreciate the desire of the
Canadian Government to proceed with these plans as
SO0n as possible, 1
grateful for your 3 To the earliest date on

which you would pe brepared to have these people
arrive in Japan. Ends, ‘

) For your own information the whole difficult
Subject of reépatriation and relocation of persons of

Japanese race is under consideration a
Committee, by & special Cabinet

Were able to

elements referred to 1

be obliged irf you wou

contemplated oYy .5,

It occurs to us that

mind to reépatriate any conslderable

Secretary of’

otate fop External Affairs,
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onclusion, but on a reference of this kind such
be before the Court for consideration, and the
Court is limited to the consideration of the question as to whether it was
competent for the Government to enact the legislation, and if the answer to

this question is in the affirmative that is an end to the question.
For these reasons it is respectfully submitted that the answer to the

question submitted for the consideration of this Court should be that the
Orders in Council in question are wholly ntra vires of the Governor in

Council.

Government came to that ¢
evidence is not and can not

E. PEPLER,

Of Counsel for the Attorney-General
of British Columbia.

Vietoria, B.C., 17th January, 1946.

/72016 13:38
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THE SUPREME COURT OF CANADA

February 20th, 1946,

In the matter of a Reference as to the Vglidity

of Orders—in-Council of the 15th day of December, 19?5,
(P.C, 7355, 7356 and 7357), in relation to persons o
the Japanege race,

The following question was referred to the Supreme

Court of Canada for hearing and consideration pursuant to

Section 55 of the Supreme Court Act:
Are the Orders—in-Council dated the 15th day of
December, 1945, being P,C. 7355, 7356 and 7357, ultra

vires of the Governor in Council either in whole ar

06/A09F20MEMIBESS

in part and, if go, in what particular or particulars

and to what extent?

ANSWER

The Chief Justice, Kerwin and Taschereau,
that the Orders—in-

JJ, are of opinion
Couneil in question are not ultra vires

of the Governor in Council, either in whole or in part,

Hudson and Egtey, JJ. are of opinion that the Orders~-in-Counci |

are not ultra vires of the Governor in Council with the

exceptlon of paragraph I of Sectlion 2 of P.C, 7355,

Rand, J, 1g of opinion thaty

(1) Order-in-Council 1355 1s not ultra vires of the

Governor in Couneil in relation to Japanese nationals and to

bpersons of the Japanese race, naturalized under the Naturalizq—

tion Aect of Canada, as well as to persons voluntarily leaving

within the first two classes;

(2)

and thatg

Order-in~Counci 1 7356 ts not ultps Vires in go fap

—_— T — it




as 1t takes away incidental rights and privileges of

persons of the Japanese race as Canadian nationals; but

that 1t is ultra vires of the Governor in Council to the
extent that it purports to revoke the naturalization of such

persons under the Naturalization Act; and thatg

(3) Order-in~Council (357 1s not ultra vires of

the Governor in Couneil, subject to the obgervance of the

Téqulirement of the Naturalization Act as to grounds for the

revocation of naturalization,

067//0977201I6M114500

Kellock, J, is orf oplinion thats

(1) Order—in~Council (355 1is not ultra vires except
in the following particulars:?

(2)

Order-in~Council 7356 1s not ultra vires with

the exception of Section 1 thereof in go far ag it provides

for losgs of the statug of a Britigh

subject,
Ordemnine~

Allens Act 191k,
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>

06//09/2016 114K00

fonals, The preanble anoted veelites ¢ortain soneliusions of ¢
Governor in Couneil pertinent teo Jurisdiotion, and we are o
Say whether from thess and the eoporative provisions of the
Order wo find that She docistion whieh the statute has pres-
eribed as its sondition Rae not beeon mader 4¢n re Friee Bros.,
B0 S.0.%, B08, Pure, 2, (s he then was) s
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TELET YPE

From: The Canadian Ambassador to the United States
To:

/2011581346

The Secretary of State for External Affairs 6 Canada

-

CYPHER
TELETYPE

WA-5545

06108

WASHINGTON, October 29th |, 19—

WA-5545. Further my Wa-5323 of October 15th and

in reply to Mr. wWrong's letter to Mr. Pearson of October

27th respecting repatriation to Japan of bpersons of Japanese

race in Canada., I have been advised this morning by State

Department that a reply has been received from General
MacArthur.,

2. The reply is to the effect that he authorizes

the immediate Fepatriation of some 160 Speclal cases now

held in the United States., 1In aéddition, repatriation of all

Japanese now held in the United States and Canada whd desire
tn return

be involved;
(b)

88818t by the

Whether any Tepresentative may offer to

Provision of trans
to what extent .

portation, and, if S0,

Charge D'Affaires .
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souree Justified, 1 am uekéd %o hold Rhat, without = &0

A “OYe Poneant any L8 ¥ &'-'E‘ "y
tion with those sountries, thw Jeverssent may, und

£ 0%

s 1 t it B =
Veasures até}wtthﬁut affesting the nationsi status eor L
eitizonahip richis of these parsons, fssue an ordey for thaly
departation, te these forelgn sheores, I am unable %o asgree

with ¢hat contention,

06/A09F20MI6RI4% 0 1

in theas daye, wo are fanilicr with sxehansos OF Lranse
fers of seetions of populstion fres sne eountry %0 anethuy by
sgresuent or Lfuposed, but they are sarried out s shancse of
nationslity as well as of country:r & depriveation af eisizenship
rights By one state and an favestment of then ty the other. That
is not what e done or intended te be done by the OUrder with
*hiech 1 anm dealdng,

P think that Parlissent in anneting the Yar Usasures
‘ot must have eontemplated, se » fundesental assunption undere
iving the statute, the delegstion of legislative powar of &
strictiy logel oheareseter eniy, sad muwet have intended e répe
triet the Governer ie Counell te Hessures or setions in whied
ful! Juridieal uality weuld lnherer £hat pover without reesge
nizsed legel sharscteyr vould be excluded. Vhat is proposed here
e a0t Juridienls At 18 an ast envissging the violatieon of the
Boversign rights of sRother ghgte 5 an invesicn of 1% terrie
tory and an affront 9 1% dignity e Fepresented by the SROUN T

ing power, hig uality, of fpuree, is net present in the cuse

of an alteon: there the autherity of expulision 42 » neaceEsary

coreliary te that of the right %» exolude:

Cadn (1908) Lely BAR,

ivtornsy Ceneral v,
but the funfamengsl dietinetion bebwopepn

the twe ecases fe, 1 Shink, manestionatle,. ia2 a Parther f1livuge

Sration or she prinedple inveked, I mentieon She presunption against

the porer 40 meks reSrosctive ordors, whigh 1 SEECest would Bina

® 1 b £ aaa % :
he Sewverner in Counedl, thourh thave 7 ne sua Festriction on

Paritamens,

'- b 4 el { " t{
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@ She sane sene ‘Gelon,
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In I,} rdar 73‘0:5 th' rﬁcit“‘: whtc}‘i. ?imani ot}‘e”r.. r‘la‘ﬂ.' to n‘t-

ural bdbera PBritish subjects, refers only %o » request te Yo sent

te Japan, inplying, as 1 think, » continuing request: 4thas gene-

ral reeital or "docirwbility“ that provision be made teo depors

and the declaration of the nesensity to make provision sgeor~

dingly, apply % all three elaseses, The right %o revoke the

Fequest by the natural bdorn Canadian national is preserved up

%o the issue of the Opder for deportation and this time 14nie

is simply an asdmindistrative convenienge,

"Deportation” eonnotes

only & single set and Be period of time beyond the scconmplishment

of the expulsion, There is Rothing in the Order te prevent

sueh
& Canadian from returaing

at onge %o the land of his birth,

sontrast with the alien is obvious; once an alien leaves thie

sountry, he must *stablish a right given him By the legislature
to return: ot adnmon law

he¢ has ne ™Meht to enter whieh is ree

cogniszed in our courts: Husgrove v, Toy (18s1)

LsC, 272, Cone

sidering, then, that the operation of the Order againss

subjeet by Birex 2 placed solely upen » rmqueét wh

ich ine

plies a sontinuing desire %0 loave ¢his eountry, that the Order

tontemplates ag

dotallea, I
hat that aect of »

not deemed by the Sovernesr in € ouneq}

The mombeys of the

family o¢ 8 Camadian
uad-rfird-r 7358 ve

and mingy children may thereby be

nrrotto&.
Order only ineidnnt-

But where by the
of the status of the

husbang and fathe
R&re Feaohed, the M1y ;

ohlldroa oontinuo.
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in Couneil has deemed the expulsion of sueh persens advisasdle

OF ROssenary 0 the Penee or welifare 6F Conada for any resson

“r’..ing Sib o wary ¢he most surtestead was That 4% wa® advise

eble %o the penes and welfare of individus] familiss; but that

PUFPORe does nob seem S0 be among the Sblsets of Parlisment's

Golegation of leglslative powsr o the Geverser in Ceuneil,

“¥e Carteright sreued Phat the way SRergenay must be

Gsened t0 have ended when the Far Yeasures Lot becene inoperae

“ive on January 1ot of this YERFs TNt Shat, I thiak, confusas
She smergensy with & partieules Period of it te whish parsione
iar legislation L related. The IRETEeReY 8 a state of fued
underifess both the Way Heagures /st and the iransitdions} “owers
Lot whieh sane inteo fores an J anuery ist, 1948,

Then 1t was Brensd that Ehotion @ of ivder TEB3 i uitra
vires beeangs o confiiet wien sevtion & ap the Wy “eagures ‘et
But an "opder® for deporsstion undey

Spder 7803 Baans one that
sarries wish i the

Fores of law, *he "lepat enstody™ whiokh s
doelured relstes only ¢ the arente ay instrusenty by whieﬁ the
reatraint is effoeted s Liversida Yo By Jokn ‘ndereon {1942
fe€s 208 as Ps 272,

| Order 738 o intyy

vires or the
relatdon ta

Sovernsr 1in Counsil
ferunone Betionals and 4o ersens of the apanese

iization e of Canada

ﬁaaadu;

within 4he Firet twe el

Roneg,
Ordgy 882 1¢ Blitpra
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‘he Chief Justice, Kerwin, ‘itdgon, Tasechereau,
1 in n"i 9 . 1:'!1\ .‘G ('_‘TT Qﬁ’ﬂ )ﬂtﬁlv I J J @

Htey, J.1e The threse Ordeve in
attssioibiess e i -

Counell mirh e red
FeCs 73535 7356 and 7357, with whioh

e ares hers concernad,
vere passed under the suthority of the

RaBeloy 0o 206, an the 15th of December, 195, aml continued
Co THIN pagsed under the autherity of
% of The Rationa)
1985, (1945 m, 8, ¢

by Order in Counei] »

e

g6ction

“mercanay Transitiong} Fowarse ABt,

Counsel for the Committes submite,

abpart fronm any
Y quegtion respecting the

validity of thess Urders, they

oth

coased to b effeotive when Th

@ NHational Lmergancy Transie
tionagl rowery

ACT ofme ints foroe on J AN 5 14

Ppoints on

Y

ambit

in the thimd segtion thereos

or apprelwnded war®,
Bationay

| read

That Parliament 1n seeting Me
‘mergeney ‘ransitional Forepg

5 tharesys a dnelarttlan that
Jaﬁugry,

. feased to be effective

Sgetion 5 of The Hational

15, reads ae
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fhis provigion that "the wap Againgt,....Japan shall,,.,,.be

deemed no longer to exigt' g specifically limited in its

arplication to the provisions of the Yar Neasures Aot and
in ¢

effect merely removes the basie on whish Orders in Council

MRy De passed unfer that Aet, It i1a Aot and does ot purpors
0 be

78 & prociamation under gection 2 of the Wap Heasuree Act

declaring "that the war, invaasion or insurrection ne longar

exists’, Beetion 2 of the War Neasures Aet provides:

"2, ‘he 1ssue of a proclamation by His Majesty,
or under the suthority of the Governor in
‘ouneil shall be conelusive evidense that
war, invasion, or insurrestion, real op
apprenended, exists and has existad for any
period of time therein otated, and of its
contlmiancs, until by the igs
proclamation it 1s deelawed v
invasion or 3

“his seotion tontemplaten g Period after the eon-

2etual combat uring w

Saused by the war will eontinue,

clusion of ieh the period of emergency

farlisment gave expregsion

‘he Bational Lmer

o the same view when i1t passed

geney Transgie
s &N embodied in the preamble thereor:

as the national emoe BRCY arisi out o
the war ha ainee’ o B

| #inee the uneonditional
surrenier of Oerug M Japan and g £%111
cont 1nul ng;

Parliament 414 recognize tn

the oMy

tional Powsrs Ast, 1hs

2% the intonsity ana magnitude of
EON0Yy hal ohanged ana diming

ghed and under the PO
Visions of th

18 Aot turtailea the

extensive poweps axercissd
by the Sovernos in Counety

under the o

eapog following the

Yort anngel Pu;g :

(1923) a,q, 695; 2 cam,
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302, where at Pe 310 of the latter volume Visoount ﬁalfnne,

in ﬁniiwnr;ﬁf the Judgment

of She Privy Couneil, stated;

" ut very elear evidence that the erisis had
wholly pagsed awRy would be reguived o Justidy

® Judlelary, even when the question raised wag
One of ultra vipe

had to deeids, in
overruling the. iglion SR Govermment that
were still requisite, ®
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Present gape | ame

%0 say thas there g ne elaar and upe
evidence that the Governmens was in
thinking that the necessit

8nee at the dates on whigh

| n by the Pape
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i
timue in 1 -

full force
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, , : sonti;
his Order in Coungil, pagsed under ssid ssction %, contimaes
a8 offeotive the Orders in Couneil here in question, nemely
P.C. 7395, 1356 amd 7357,

The fact thnat Order in Counci) P,0, ?h‘l’!‘ was made

and dated the 29tk

06/A0S201|6R14% O 1

iay of December, 194%, and thevrefore prior

to the coming into foree of The Nationsl “wergency Transitional

Poygere

"’ﬂt’ 1,’}},*' Y ‘gqmlqry lﬁt' 1&’16' (’ﬂﬁs Ytﬂ'ﬂ affﬂut 1tﬂ

validity as suoh a precsdure 1s provided for in seetion 12 of

the Interpretation Aet, 1927 ReBuCsy 0, 1,

Counsel for the Committes submitted that if these

Orders wers gtill effective as above indioatasd that the

Provisions thereof, at least in part, exceeded the powers

delegated by Parliswent under the ar Wsasures Aot to the

™at the toverner in Touncil ean anly
legislate by Order in Counsil within the

Sovernor in Cou neil,

povars so delegated

is stated by ny L 18 _Chemisal s (1903%)

ord the Chief custice in

,\}.{-“.7‘-. l e?g f)o 1?=

“The powers oo nfer ! _ ¥
Council by the waw “easuraes A0t constitute & law-
making euthority, an Authority to pass legiela-

ive ensetments sush ag should be dAsamod negeasary

and advisab reason of wap; and, when apti;

nin those limita, the Governor in Counsil is
vested with plenary powers of legialation ag
large and of the Sane nature ag those of Yap
ment 1taelf (Lora Selborne in The Queen v, &
(2878) 3 Appe. Can, 889), wit» n the

At by whieh hig authority

a8 g vested in
fiven a2 1o

obvious that P
* language used i
the fxeoutive with t
in tine of dangep, Taken ’
anfuage of the 8 : '
Y eation containg unlim&tgd_

in re Sray, (1918) 57 8.¢

e 150 ag p, 158,




Rerwin, J.1

"The Provisions of eubseetion 1 or seotion
are in as vide terns as Bey be imagined, Ag
Justice Anglin etated in In Ne O s (1918)
{ Cam, 5.C.R, 150, *'more Somprehenglve language
* "ould be AArfionit o findge o
in Re Chomicals, (19% '

it is under the

£
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‘ar leasures At that &
ers in Council have been passed, There ie much te Do sald
for the _

‘@88 threp
Ora

or a unit designed in the main te earry oy

t the
of thoge of

eXpress degires
the Japanese race who have requegted
to arrg nge for theis goling so Japan,

ion to thogse whn have

the government

It 13 true that in addi~
ade Fequests, thege Opa

e,
&k

s provide

of any one with
respeet to whom ®N ord

OF for dspomass.

'R hag boen nade *
1nciuded". These

Provisions will
o, but the

may be
b2 wopre »

yartiaularly i1 g

¥ 4o not detraet from

cugaad hm‘aar?:

&M purpose un&arlying




Order in Council continuing after the Blstbday

of December, 19¢5,.in fQL% 1o?gema%d e}?ec

Orders and Regulstlons rnade under the War
lleasures Act.

P.C. 7414

AT THE GOVIERNI HOUSE AT OTTAWA
FRIDAY, the 28th day of DECEMBER, 1945,
PRESENT &

HIS EXCELLENCY

061032016 M 34

TEE GOVERNOR GENERAL I COUNCIL:

WHEREAS The National Emergency Transitional Powers Act,
1945 comes into force on the first day of January, 1946 and by
its terms provides that on and after that day the war ahedl for the

purposcs of the War Measures Lot be deemed no longer to exishs

AND WHEREAS under section 4 of The National
Emergency Transitional Powers Act, 1945 the Governor in Council
may, without prejudice to any other power conferred by that .ActT,
order that orders and regulations lawfully made under the War
Vieasures Lct or pursuant to authority created thereunder in force
immediately before the day The Netional Emergency Transitional
Powers Act, 1945 comes into force shall, while that Act is in
force, continue in full force and effect subject to amendment or
revocation thereunderj

AND WHERELAS section 12 of the Interpretation dct provides
that where an Jct is not to come into operation immediately on
the passing thereof and confers power GO make any order, that power
may, unless the contrary intention appears, so far as may be necesw
sary or expedient for the purpose of making the 4ict effective ab
the date of the commendement thereof, be exercised at any time after
the passing of the fct, subject to this restriction, that any such
order'ghall not come into operatiom until the Let comes into
operation;

AND WHERELS it is necessary and expedient for the purpose
of making The National Emergency Transitional Powers .ict 1945
effective at the date of the commencement thereof that tﬁose orders
and regulations made under the War Measures ..ct or pursuant To
authority created thereunder in force immedietely before the first
day of dJanuary, 1946 Bhould be im full lforce and elfest frém such
commencement and that there should be no cessation in the operation
of sugh orders and reguletions resulting from the War Méasures Aet
(sections 3, 4 and 5 thereof) ceasing to operate; :

i NOW, THEREFORE, His Excellency the Governor Genéral in
CP?ﬂCil, on the reoommendation of the Minister of Justice, and under
tﬂj.PE??ES conferred by The National ‘Emergency Trensitional Powers
gﬁg’-q;ffi 1s pleased to order and doth hereby order that all orders
to_aﬁgﬁg fElOHS‘lgwiul}y made under the Wer Measures :Sot or pursuant
e lorlty created under the s:id fLet in force immediately bef
the day The Nationel Zmergency Troansitional Powe : J S
into force shall, while t$ﬁ“ el e ional Powers JLct, 1945 comes
Bid SPTEAY Eohd 3 Neoel hat ..ct 1s in force, continue in full foroce

1l1ect subject To amendment or revocation under that .ct,

~eDoP. Heeney,

Clerk of the Privy Gouncile
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Thies Order includes provisions for revocation of

fr
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| Hg £ the Japaness race who we
the re.,uest on the part of those of the Japanese rac

s 1

naturslized Sictobafe or born in Canesda, It seems sporopria
that this purpose and intent be kept in aind throuchout an
examination of the previsions apd congtruction of these Orders
in Gouneil, Such wes the position taken in Snpland as ovie
denced by the statement of lord Maurhamt

“Hy bords, I think we should approach the

gongtruction of reg, 158 of the Defence

(General) Regulations without any general

premumption ag %o ites meaning except the

universal presunption, appliecable o Ordors

in Counell and other like ingtrunents, that,

if there is a ressonable doubt as to the

reaning of the words used, we should prefer

& construetion which will carry into effect

the plain intention of those responsible for

the Order in Counell rather than one which
will ﬂﬁf&at ﬁm .*

i1 m*gmﬂé;. il John Anferson

Counsel for the Cormittes submitt 2 that the word
“deportation” as used in section 3 of the War Messures Aot
iz restricted to the depertation of aliens, and ng thace
Orders made under that Aot des) with other Yhan aliens, the
Jovernor in Council has exseed-d hig sutherity, The standard
dietionaries 4o not agres as %o the precise meaning of this

word, It is restricted to aliens in Fong Yue ing v, U.B. A,
(1892) 189 v,5.n,, €98 8%. P« T09: It 18 applied to native

Sharbay

Aministering),

o v D Vernme

(A931) AC. 662, As Qefined in the Inmipration
Aet, 1927, ReB,Cqy @, 9%

it 1s not restrioted to aliens,

Upon thig refarsnss it 18 not necsssary te precisely define
the word, It 1a Bnough %o omphasize that 38
law 1% %9 tompulsery sending out
Oxford Dietionsry

1t 1 applied 4n
0f, or as stated in the

"a foreible removal”, and that while 1t
heed not be restrieted to aliens, it does Spply to them,.

The firet of thees Orders in Couneil, P,o, 5
with four groups, Fara, 2(1) provides '
Rationals who ofther have »
since Decapher 9th, 19h3,

: or were detal
of Canada Regulation o &

8 and a0 (’iﬂﬂﬁinﬂﬂ an Sf}pthw 182.
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These Japanege nationals are aliens and ag fuech
sub Jeot to leportation,

19485,

are

The provision of the Opder in

Couneil providing for their deportation ie valia,

Lo.laln, (1906) A.c, 5%2; 1 Gam, 631,
‘tkingon at P

¥ S "3’ Tom i:f{' f*,‘n‘:' ..-"'.
it 508 o X Y f‘, " Gan _’_1}9_

_ . "
ehere Lord
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« 634 states ae followes
“Ohe of the rights possessad by
in every Jtate i the I’i"'}ﬂt e
alien to

enter that State, %o annex what conditione
it pleanes 0 the pernigsion to o

Mter 1%, and to
"kpel or deport from the State, at pleasure, sven
a friondly alien, *apeeially if i1t considers hig
presence in the State oppogead o ite bance, ordep,

and pood gevernment, or to ita foelal or material
interepy,

the suprems DOwa
refuse to permit an

™e gegond gfoup 1s desis with undap para, 2(2) of

it provides for the deportation

of those of the

3

B

at reguegt prior te mildnight o

Jgﬁﬁmgh@p’ 1@&“.

the firgg day or
it As Gontended that

the Pﬁrlimmanﬁ of
this naturalis

“anada hag e powar to revoke

ation 8Xeept by
¥irtue of the Provisions of the ﬁatur&liantinn Aot,
ﬁ,ﬂ.ﬁ,’ 2., 138,

¢ the Has

1927,
artion &rly beeay 89

it adopts ag famt 1
uralisation Aet, Part 13 of the 1

and Status of Allens |

and amendments thapet

e as contemplates by
Parpoge

the latter Aet; the
and intent bain

ap unirnrmity in
Fritish natio
Cortificatey

iritinn Cammonmaaleh 0 Nati
vides fop the ravoaatann of %

g % make for greant

nality ana the
hroughout gpee

ong,
hage Sartiricateg,

Parts of the

“Betion O in
PAPT reade ap followg:

9. (1) Where the
of tha

¥inlstep is eatisfy,
Yhat the person’ts ¥

3 whom the ceaprtir
Sranted hag 8ho

Jovernor 1p Counety’

s UpoOn the report

.....',
; wh himgelys
oe isarfocteq 1 by aet

v 3 cridisloyal to H
RVernor in Couneiy shal)
mnrtirloqta.' _—_“"




ihis provision sas snacted by the Farliament of
Great Britain in 1918, being an Act %o amend the Pritish
Hationality and Status of Aliens Ac%, 1914 (B & 9 Ges, V,

¢, 38), and was enneted in Cansda by an Act to vevise and
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amend the Naturalisation Act, 1914 (1920, Re8.Cey 8, 59),
thege anendments were nade as a result of the experisncos
ariaing out of the last war and deal gpecifionlly with and
greatly onlarge the provigions fopr revoeation of maturaliss~

bien, Westlake's Erivate Internabiona) Law, 7th W, at p, 371,

referring to this partisular legislations

"The powers of revooation ape large and somewhat
vague; and the idea of a nationality conditional
on good behsviour and on keeping An close toueh

with the Hpitich dominions is one new in Snglish
law, Hxperionce alone will show whether it will

be desirable to keep it as a permanent varisty of
ecitizenahip,*

And again, veferring to the same legislation, at p, 172

"The legislature or goverament of any Sritish
possession hag the same Fower to grant a gertie
ficate of naturaliszation as the fgcrotary of
#tate has under the ARt and the provisions ef
the A0t as to The grant and revocation of the
eartificate of naturalisation EPPAY svnsose

LR |

This seetion 9 prnvidas°auhhnrity for the revocation

°f & certificate of Raturalization when the recipient thereof

shows "himgels By aet or sveeeh to be digaffoeted op disloyal

A revocation at least by

which hae granted Bane and

to Mig Hajegty", that government
issued the cortificate therefor,

This appears from the entire section, but ig made abundantly

elear by subsegtion (6) heveafter Quoted, which goes further

and envisages the éanesllation by one ,

lzation granted by anothep governnent in gsome other part of

ig Majemty'a fominlons, It vas contended by Np, Gseffrion

that Canada had "t adopted Papt 13 bt had onagtes & new
Aot modelleq after the pitisn Ast,

Opinion the legislation provides for
mant

In efither View, in my

revocation by the poverne
Erantine the nnturnlllutiau.
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it seecms to me that Af during 8 etate of war and
the emergency resulting therefrom one so naturalized pakes
& Faquoagt in writing for repatriation, he does g0 because of
the war and matters associated Sherewith, The making of
such & requegt and the persistence therein, as in this czee
to September lss, 1985, & date after the cessation of hogtile
i%les, provides evidence that wit: regpecet to such a persen
bis affeetions are mot with Carads, the land of his adoption,

but rather with the country from whieh he originally came,

The offeet of such gonduet is & patter for the conaideration

of the responsible authorities of the itate,

the omly question with whieh »¢ are here ecneerned

i8 whather the doverner in Counell had authority under the

“ar Neasures Aot to provide for the deportation and the

ravoocation of certificates of naturalization by Opder in

“ounedl P,C, 71353, “0 my opinion the authority here eXereised

eould in peagotime b8 exereised undep the Haturalisntiﬂn Aot,

in time of amergengy this can be accon
“sasures Agt through the medium of

PRESIng an Ordey in Counedl and therefors in my orindon tide

Flished under the Way
the Governer ipn Couneil

PAFagraph in Order in Couneil 2,6, 7353 18 valia, in Re oray,
27 B.CuR,, 130,

The gans Sogtion 9 contains a

mb=paragraph (§)
resding ag followss

"6 Where a parson to whom a cortificate of

naturalisation hag b granted in gome

other part or His “a joaty'y dominiong 1g
rosident in Canada, the Sortificate may be
_ ‘anee with this snetion b
of tha fars in gbu?cig,twith the concurrence

18 Covernment of tha Part of His Majestyta
dominiong in wiiigh the cortirioate was gﬁant:ﬂ.'

@ the same Oifeet 1s in the Inperial
%9 Geo, V).

A Paragraph ¢ ‘et (pee, 7(%)

it exXpressly contemplates the revoeation of
Raturaliszation cortifricates granted by

BORe othayp Jovernmentg
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