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z • ~- ll .•-4 IN THE SUPREME COURT OF CANA DA 

B T ~ EE N: 

HER MAJ ESTY THE QUEEN 
Appel lant, 

- and -

· MR . J O.., i PH DRYBOl' ES 
Res pondent . 

(: , ~ ~c:,~(A ~~oi,ul / 
~ I ., .... ffe,g? .' . ,J,.. ?-":. ~?!'1!1:3?!1 .......... of th e Town of Ye llowkni f e 

i n t h e Nor t hwes t Terri t or i es , a Member of the Roya l Canadi a n 

Mounted Police (Pea ce Of f i cer ), 

lffiKE OATH AD SAY: 

THAT I d::id.. on Friday t he 17th day of November, A. D. 1967 
· y""' Mr. Brian Purdy_. Solicitor f_or t _he Respondent ,,,,----

. per s ona l l y s erve ~ ... -J.G&gJ:4.l. -b,H,);.BGi+i5&1\of Ye llowkni f e i n the Nor t h -

wes t Terr it ories , with a true copy of the paper wri t i ngs ent i t l ed 

NOTI CE OF vQT I Or FOt LEAVE TO AP AL now s h own t o me and marked 

r es pectivel y as Exh i bit "A 11 a tta ched t o t h i s my Aff i davit , by 

handling t he afor es a i d pa per wri t i ngs nd l eavi r1g t he s am e with 
,. VMr. Brian Pur:gy_ v 

t he s a id , \'ffi- :- ~+-:Bfr1,3{,1.fu'& of Y-e llowknif e , Northwest Terr i tori e s . 

THAT i n t he s a i d co py of th e s a i d Exhi bi t "Att s o s erved by me 

ther e were at t he t i me of s u ch s ervi ce endorsed all t he end orse­

ments now appear i ng upon t he ori g ina l Exh i bi t trA 11 with t he excep ­

t ion of the endorsement of s me be i ng an Exh i bit as aforesa id . 

SWORN BEFO LE ME a t t he Town of ) 

Ye llowknife i n the Northwest Terri tories ~ 
th i s ~O ~ ·fay o{ ~" ~ A.D . 1967 ) 

---;. __ ~ l 
;,otary Putil ic f o r ~t.Le ~, . '\ . . T . 

A Notary ·Put>i~~i!nd Cot1,mit.sione1 r0 ; Oaths~ 
in and for the j\Jorth.ve~t Teuifories 

/ .' . . ~ .~ -



-· I N THE SUPREME COURT OF CA· ADA 
, < ... 

ON APPEAL FR0111 THE COURT OF A PEAL 
FO THE NORTH\'.JE T TER, IT01 I ES 

BETv EEN: 

HER l iAJ 'STY THE QUEEN 

Appellant 

- and -

JOS EPH DRYBONES 

Respondent 

AFFIDAVIT OF SERVICE 

D.S. Maxwell, Q.c., 
Deputy At torney Genera l of Canada , 
Department of Justice , 
OTTAWA 4, Onta rio. 

Solicitor f or t he Appellant. 
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• • l N THE SUPREr,iE COURT Cf CA HADA ' . 

B 1:, T ',, E E N: 

HER MAJ ES TY THE QUEEN .-, 
Appellant, 

- a nd -

MR . JOSiPH LRYBOLES 
Respo nci.en t. 

(: v" ~c~~ ~~o..td ,,/' 
~· I ,, .... ~g~:. ~:. !t":. ~~fl!1~?!1 .......... of the Town of Yellowknife 

I 

~ 

in t h e Northwest Territories, a Member of the Royal Canadian 

Mounted Police (Pea ce Officer), 

l·,i.J.U~.E OATH J.. Ni.: 2JY: 

TH;,T I d :id on Friday t h e 17th da y of November, A.L. 1967 
, .,....-!\tr'. Bri_~,m -- ~fdY_ ~. . Solicitor f_or t _he Respondent ~ 

p ersona lly s e rve -t•trh--J.G&~l.4+ -b-t't'1-BG-1~-g&/\of Yellowkni r e in the North -

west Terri tori es, with a true copy of the paper vrri tings entitled 

NOTICE OF MOT I OH FOh LEAV~ TO Ai-'?EA L now shown to me and marked 

respectively a s _Exhibit 11 A II atta ched t o t h is my Affidavit, by 

h a nd ling t h e aforesa i d paper writings · a na. leaviLg t he s am e 1,·:i th 
. · trMr. Brian Pur~y_ v 
t h e s a id ,lfu-:--,K,5i."'r'ft-f,fr1n01.1!'ffr of Y-ellowknif e, Northwest Territories . 

THAT i n t he s a i ci. co py of th e saio Exhibit 11 A" so s e rved by me 

the r e were at t he t i me of such service endorsed all the endorse­

ments now appearing upon t h e origina l Exhibi t 0 An with t he excep­

tion of t he endorsement of s ame be_ing an Exhibit as aforesaid. 

SWORN BEFORE I\IIE at t he Town of ) 

Yellowknife in 

this :J.o ~ day 

t h e Northwest Territori es ~-

of .~A. D. 1967 ) 

~ -

) 
) 
) 

:-----~ -~~::::;;;~~----) j, otarv Putilic f or t he I: . "\. . T . 

A ·-Notary·,put,fic and Commissioner ,;-·o·~ .. th;· 
in and for the Northwest Territories 

I 



• ' ' L .. It-! THE S UPR£i.;E COURT OF CA1~AL.l,. 
' ' 

01~ Af'PEi:. L F RO,·. THE COURT 01" J..Pl-EA L 
FCJ~~ 'THE NOrtTi-fV.rEST TEi·LITC:~.IES 

BETWEEN: 

HER i\1iAJ ESTY TH:2; QUEEN 

Appellant 

- and -

JOSEPH DRYBOirnS 

Respondent 

AFFIDAVIT OF SERVlCE 

D.S. Maxwell, Q.C., 
Deputy Attorney Genera l of Canacia, 
Department of Justice, 
OTTAWA 4, Ontario. 

Solicitor f or the Appellant. 



BRIAN PURDY 
BARRISTER 

SOLICITOR 

NOTARY PUBLIC 

(MEMBER N . W . T . AND ALBERTA BAR ) 

OUR FILE: 67- 132 
YOUR FILE: 

Department of Justice 
Criminal Law Section 
OTTA ·A 4, Ontario 

Att: Mr . D. H. Christie , Esa. 

P.O. BOX 818 YELLOWKNIFE, N .W . T . PHONE 873-4749 

November 15, 1967 

~~(CJEil JEtD) 

Re: The ueen vs. Joseph Orybones 

O 22 1~7 

DEPARTME "f OF 
JUS- ltE 

Dear Sir: 

Thank you for your l etter of November 8th. We have wri tten today to 
~r. R. H. Barrigar of the firm of Smart & Biggar, 70 Gl oucester Street, in Ottawa, 
asking him to act as our a ent in th is matter on your ap l i cation on Mo nday 
November 27th. 

We have discussed the matter with Mr. Orybones, and he has i nstructed 
us not oppose your application. 

Yours very trul , 

a£_~~ 
BRIAN P~ 

BP:jv 
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IN TH'E SUPREME COURT OF CANADA 

ON APP EAL FROM THE COURT OF APPEAL FOR THE NORTHWEST TERRITORI ES 

Tuesday, the 28th day of November, 1967 

BEFORE: THE HONOURABLE JOHN ROBERT CARTWRIGHT, P.C .• , ,q_.J .C . . 
THE HONOURABLE MR. JUSTICE JUDSON , '·/"- , 
THE HONOURABLE MR . JUSTICE SPENCE : , 

·. I 

·-;t~ 
- l BETWEEN: 

HER MAJESTY THE QUEEN 

and 

JOSEPH DRYBONES 
Respondent 

0 R D E R 

THE MOTION of the Applicant herein for an Order 
Granting Leave to Appeal to this Honourable Court from 
the judgment of the Court of Appeal for the Northwest 
Territories dated the 25th day of August 1967 and sup­
plemented by judgment dated the 21st day of September 
1967, on the ground t hat there is an important question 
of law involved, namely:-

whether the Court of Appeal for the Northwest 
Territories erred in finding that Section 94 
of the Indian Act R.S.C. 1952 cap. 149 as 
amended is rendered inoperative by reason of 
the Canadian Bill of Right s , Stat. Can. 1960 
cap. 44, 

having come on for hearing before this Honourable Court 
on this day in the presence of Counse l for t he Applicant 
and Counsel for the Respondent, and upon hearing what 
was alleged by Counsel aforesaid: 
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THIS COURT DOTH ORDER AND ADJUDGE that the 
Applicant herein be, and hereby is, granted leave to 
appeal to t his Court from the said judgment of the 
Court of Appeal for the Northwest Territories on the 
undertaking of Counsel that suitable arrangements be 
made for the cost of representation of the Respondent 
and if such cannot be made, this Court may then be 
spoken to. 



--

IN THE SUPREME COURT OF CANADA 

ON APPEAL FROM THE COURT OF APPEAL 
FOR THE NORTHWEST TERRITORIES 

BETWEEN: 

HER MAJESTY THE QUEEN 
Applicant, 

and 

JOSEPH DRYBONES 
Respondent. 

0 RD ER 

D.S. Maxwell, Q.c., 
Deputy Attorney General of Canada, 
Department of Justice, 
OTTAWA, Ontario. 
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I N THE SUPREME COURT OF CANADA 

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST TERRITORI ES 

BET WE EN: -r'-.. l '-1 • 
' . 

V: I'] 
. .'\ L j : /, \Ju 

) -: 

··· . _) ~ 
·. ·: .·.. ~ .. . . "' , .. ~ .' ... ~_ 

/.--•,l...... . .. ' 

HER MAJ ESTY THE QUEEN 

Appellant, 

-and-

JOSEPH DRYBONES 

Respondent. 

I, Clarence Dona ld MacKinnon, Barrister and Solicitor, of the 

City of Ottawa in the County of Carleton and Province of Ontario , 

MAKE OATH AND SAY AS FOLLOVlS : 

1. THAT I am a lega l off icer of the Department of Justice and 

as such have knowledge of t he matt ers hereinafter deposed to. 

2. THAT I did on Monday , the 11th day of Dec ember, A.D . 1967 

personally s erve Mr. R.H. Barrigar of the law firm of Smart & 

Biggar of the City of Ottawa in the Prov i nce of Ontario , the 

booked agent for t he solicitor for t he respondent, with a t r ue 

copy of th e paper writings entitled NOTI CE OF APPEAL now shown 

to me and marked r espective ly as Exhibit "A" attached to t h is 

my Af f i davit a nd with a true copy of the ORDER of the Supr eme 

Court of Canada gr anting Leav e to Appeal now shown t o me and 



2 

marked respectively as Exhibit nB u attached to this my 

Affidavit, by handing t h e aforesaid paper wri t ings and 

leaving the s ame with the said Mr. R.H. Barrigar of the 

City of Ottawa, in the Pr ovince of Ontario. 

3. THAT in the said co pies of the said Exhibits ttAtt and nBn 

so served by me the r e were a t t he time of such s ervice 

endorsed all the endorsements now a ppea ring upon t he 

origi nal Exhibits "A" and "Bu wi th th e ex ception of the 

endorsement of same being Exhibits as afores a id. 

SWORN BEFORE ME at the City of 

Ot t awa i n the County of Carleton , 

Provin ce of Ont ario , t h i s 

1:L day of December, 1967. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

A Commi ssioner f or t aking 
Affidavits with i n the Prov ince of Ontario . 



IN THE SUPREME CO URT OF CA NADA 

ON APPEAL FRO v THE CO URT OF APP EAL 
FOR THE NORTHWEST TERRITORIES 

BETWEEN: 

HER MAJESTY THE QUEEN 

Appellant, 

-and-

JOSEPH DRYBONES 

Respondent. 

AFFIDAVIT OF SERVICE 

D.S. Maxwell, Q.c., 
Deputy Attorney General of Canada, 
Department of Justice, 
OTTAWA 4, Ontario. 

. . ~. 
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IN THE SUPREME COURT OF 

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST TERRITORIES 

BETWEEN: 
• r \.J ; • . · .. ;,,.,,. .. ~-.... 
,/ 

·. ,, 
I • . . · HER MAJESTY THE QUEEN 

Appellant, 

-and-

JOSEPH DRYBONES 

Respondent. 

NOTICE OF APPEAL 

TAKE NOTICE that t he above noted Appellant hereby 

appeals to the Supreme Court of Canada from the Judgment of 

the Court of Appeal of the Northwest Territories dated the 

25th day of August, 1967, and supplemented by Judgment dated 

the 21st day of September, 1967, dismissing the appeal of the 

ab ove noted Appellant upon the following ground:-

THAT the Court of Appea l for the Northwest Territories 

erred in upholding the decision of t h e Territoria l Court 

of the Northwest Territories acquitting the Respondent of 

an offence contrary to Section 94(b} of t he Indian Act, 

R.S.C. 1952, ch. 149, on the ground that Section 94 of 

• 



this 

TO: 

-2-

the Indian Act is rendered inoperative by reason of 

the Canadian Bill of Rights, Stat. Can. 1960, 

ch. 44. 

DATED at Ottawa, in the Province of Ontario, 

day of December, 1967. 

D.S. Maxwell, 
Deputy Attorney General of Canada. 

The Respondent and his Solicitor 

AND TO: The Registrar of t h i s Honourable Court. 

--1 



I N THE SUPREivIE COURT OF CANADA 

ON APPEAL FROM THE COURT OF APPEAL 

BETWEEN: 

FOH. THE NORTHWEST TERRITORI ES 

HER MAJESTY THE QUEEN 

Appellant, 

-and-

JOSEPH DRYBONES 

Respondent. 

NOTICE OF APPEAL 

D.S. Maxwell, Q.C., 
Deputy Attorney General of Canada, 
Departmen t of Justice, 
OTTAWA, Ontario. 



O:: APP.c,AL :•1RGr< THE Con · T o ~·., APPEAL j_i'QR T:: rron 'rir' .. SS 
TI:I\ , I'110:UY.-S . 

' T 1.-J E ~ 1',T .. 

Appoll ant , 

ancl 

J OSEPH D11Y30HES 

Re s ponde nt . 

AGREEJv::Sl;T t .S 'PC S 0~·1TI]JTS Oii' CASE 

I T IS AGREED betwe en t c part ies her e to 

that the casG on appe a l shall c omprise the f oll owing: 

PART I 

1) Informa tJon ancl compl aint or Constabl e 

TL A . Mohr a gain st t llc re spondc n t herein 

ela t ed the 1 0th Cayo Apr jl 1 967. 

2 ) Not ice of Appeal on b eha l f of the Respondent 

t o ··ho Territ or ia l Cour t of the Northwe st 

Territories dat e d the 26th day of Apri l 1 967 . 

-
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3) Not i ce of Appe a l on b e a l f of the Appellant 

to the Court of Ap pe a l for ~he Yor ttrr,e st 

~e rr i tor i e s da t ed thR 27th da of June 1967 . 

L~ ) Notice of I nte n tion to Cross Appeal on beh a l f 

of t he Responde n t to t he Court of Appea l for 

the Nort~1e st Territor i e s dated the 3 0th day of 

J une 1 9 67 . 

5) Not ic e of Notion f or Le ave to Appea l t o the 

Su preme Court of Canada on b e ha lf' of the 

Appe lla n t da t ed t ~c l ~th day of Tov cmber 1 9 67 

6 ) Af ficavi t of Cl ar ence Dona l MacI innon dated 

the 9 t h day of November 1967 in support of the 

Notice of Mot ion dated the 14th da y of 

November 1 967. 

7) Order of the Supreme Court of Canada grantin g 

le ave to a ppea l h erei n dated the 28th day of 

November 1 9 67 . 

B ) Not ic e of Appea l t o the Su pr eme Cour t of Canada 

date d the 11 th day of Dec ~ nber 1 967. 

9 ) Ag re ement as to Contents of Case on Appe a l. 
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PAR'J' II - H J. 

PAR T III EXf:I J3I TS J iJ. 

PAR T IV - J 'i.JD:}-J::F, yrr s ' REASOI~ FOR J lrJJGViF?:TS 

1 ) Judgrn ent of J ohn And e r son T11om:-; 3on , n 

Just i ce 01 the Pea c o c on vi ctin g t h8 accused 

( Resp ondent ) da t e d t 1c 1 0th day of Apr i l 1967 . 

2 ) Judgment of the Territ or i a l Cour t of the 

Northwes t Ter ~itori e s a c qu jtting the a ccused 

r es p onde n t da t ed the 5 t h day of J une 1967 . 

3 ) Reason s f or Judgment of the Honou r abl e 

Mr . J u stice T:J . G . 11orrow of the '.1:'erri t oria l 

Court of the n orthwes t Territori e s date d 

the 5th day of June 1967 . 

4) Judg~ent of the Court of Appeal for t he 

l'Jorthvrest Ter r itori es dated the 11.t-th da;y of 

Sept emb e r 1967 . 

5) Rea s on s fo r J ud6m nt of the Court of App ea l 

for t h e n orthwes t Terri t o1·i es dated t h.e 

25th da y of Au gust 1967 . 



-

6 ) S uppl emo n tar:y Ti e as ons for Judgment ot t ll e 

~crri tor i o. l Cour t o f th0 I'1or t m e s t Te r r i tor:1. o s 

dated the 21 st day of' S epte1~1ber 1 ')67 . 

7 ) Cert i i' i cate of t h e :.1 e g is t r a r of the Cou r t of 

Appe a l fo r the Nort~~es t Te rri t or ies . 

8 ) Certl fica t e of t he S ol i c i t or . 

DATED t 1.is day of De cember 1 9 67 . 

7). 
Sol ici 



S-olici tor I s ·ert ifi cate . 

I N THE SUP E1IB COURT OF CAN DA 

ON APPEAL FROi',1 THE CO URT OF A.i:-'P2A L FOR THE :- On.TH .ES T 
TER.ri. ITO 1 S 

B E T W E E N: 

HER MAJ ES TY THE QUEEN 

Appellant , 

and 

J OSEPH DRYBONES 
Respondent, 

S01ICITOR 1 S CEHTIFICATE 

I , D. H. CHRISTIE , hereby cert ify t hat I 

have clos ely exami ned the annexed print of the case in appeal 

to the Supreme Court of Canada and verily beli eve t ha t t he 

same i s a true and c orr ect reproduction of the origi nals of 

which they purport to be copi es anci t hat all reasonable 

me thods have been t aken to a ttain that ena and t hat t he same 

has been proofread . 

So 



GOVERNMENT OF THE PROVINCE OF ALBERTA 

JUDICIAL OFFICES 

Registrar, 
Supreme Court of Canada, 
OTTAWA 4, Ontario. 

Dear Sir: 

OUR FILE N • W · T • App• 80 

YOUR FILE ____ _ 

THE COURT HOUSE, 
EDMONTON, Alberta, 
January 2nd, 1968, 

RE: REGINA - vs- JOSEPH DRYBONES 
N. W. T~ App. 80 

I am returning the case on Appeal with the Certificate 
to Registrar duly signed. 

Also enclosed are the files from the Magistrate ' s Court, 
the Territorial Court with exhibits one and two and the Court of 
Appeal for the Northwest Territories. 

ODL:ceh 

Encl . 

Kindly return same when they have served their purpose. 

Yours very truly, 

Owen D. Lowe, 
for Registrar. 



~ OFF'l'!:ES: TORONTO-DOMINION BANK CHAMBERS AGENT OF THE ATTORNEY GENERAL 

D. L. TENNENT, B.A., LL.B. 
illnrriJ1trr 111111 ~nltritnr 

YORK.TON, SASKATCHE'WAN 

PHONE 783-3651 

The Registrar, 
The Supreme Court of Canada, 
OTTAWA, Ontario. 

Dear Sir: .. 

FILE REFERENCE: 

J anuary 17, 1969 

Re : Your Drybones vs Regina 
N.W. Territories 
1967 60 WWR 321 
I ndians- Intoxication "Off Reserve" 

Re: My aymond RAZOR vs The Queen 
Sec. 96(a) Unlawful Possession of 

Intoxicants D. C. Appeal Dept. of Justice 
Reference No. 213738 
Det Ref: 67K 400-17 
s /D Ref: 67Y 400-1/231 
"F" Div. Ref: 67F 400. 

********************************************~* 
Under date of June 3rd last I had inquired as to anticipated 

hearing date a nd disposition of your above Drybones file. 

You were kind enough to reply under date of June 5th last advising 
tha t the Appeal had not yet come on for hearing, however, was anticipated 
to be on the list commencing Oct. lrst l a st presuming the A.G. of 
C. f a ctum was filed. 

Since as indica ted the wri ter has interest in view of tbe above 
Razor case being adjourned sine die pending delivery of the Drybones 
decision I would be plea sed if you could a dvise if the Drybones matter 
was disposed of at the Oct. sitting s and if so I would be pleased to 
receive a copy of the Judgment or advice if it was set over to a later 
sittings. 

OF C,l NAr:i/ \ 

DLT / cb c.-...=-=---------,--= 

Yours truly 

D. L. TE"N~ / / 

Per.:/j/ ~~~ 
Acting Agent of the Minister of Justice. 

RT /!)ft( 

RT. 
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IN THE SUPREME COURT OF CANADA 

On Appeal from the Court of Appeal for the Northwest Territories 

l B E T W E E N: 

HER MAJESTY THE QUEEN 

Appellant 

- and -

JOSEPH DRYBONES 

Respondent 

·Th:i. s is Exhibit "A" referred to in my 
Affidavit dated 2. o day of November, 1967 
which is attached. 

(sgd ) .Jl·· .4.-.~~: ..... . . 

APPLICATION FOR LEAVE TO APPEAL 

I his 1s ExN101t " '6. " to the 

~; s. Maxwell, Q.c., 
D PUty Attorney General 
o;¥:~xment of _Justice, 

, Ontario. 

Solie't 1 or for the Appellant. Solicitor for the Respondent. 
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IN THE SUPREME COURT OF CANADA 

On Appeal fro~ the Court of Appeal for the Northwest Territories 

B E T W E E N: 

HER MAJESTY THE QUEEN 

Appellant 

- and -

JOSEPH DRYBONES 

Respondent 

APPLICATION FOR LEAVE TO APPEAL 

D. S. Maxwe 11, Q. C. , 
Deputy Attorney General of Canada, 
Department of Justice, 
OTTAWA, Ontario. 

Solicitor for the Appellant. 

-

G. Brian Purdy, Esq., 
Yellowknife, 
Northwest Territories. 

Solicitor for the Respondent. 

I 
I 

I 
I 

I 
I 
I 



Jocument 

1 Notice of Motion for 
-'-' 

Leave to Appeal 

2. Affidavit of Clarence 
Donald MacKinnon 

Information and 
Complaint 

INDEX 

Y. • Notice of Appea l of the 
Respondent to the Territorial 
Court of the Northwest 
Territories 
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Mr. John Anderson Thompson 
of the Notice of Appe a l to the 
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'7 , Notice of Applic a tion for 
Leave to Appeal to the Court 
of Appeal for the Northwest 
Territories 

8. Notice of Intention to Cross­
Appeal to the Court of Appeal 
for the Northwest Territories 
by the respondent 

9. Judgment of John Anderson 
Thompson~ a Justice of the 
Peace convicting the accused 
(Respondent) 

J, Order of the Territorial Court 
of the Northwest Territories 
acquitting the accused 
(Respondent) 
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BETWEEN~ 

IN THE 1.:c SUPR ~ME COUHT OF CANADA 

FRor-'l THE COURT QF APPEAL 
ON APP E/.i.L 

FOR THE NORTHWEST TERRIT ORI ES 

HER MAJESTY THE QUEEN 

a nd 

JOSEPH DRYB ONES 

Appe llant, 

Resp ondent o 

TAKE NOTI CE t hat a ppl ication Wi l l be made to th i s b
le Cour t by Couns el on behalf of the Attor n ey 

Honoura 

1 

of Canada on Monday , the 27th day of Nove mber , 1967 

Genera 

h h

our of 10 : 30 o'clock i n t he forenoon . or so s oon 
at t e · 

ft

er a s Counse l ma y be he ar d , for an or d er grant i ng 

therea 

t

o appea l t o thi s Honourable Court ~ om t he de cision 

leave 

of the Court of A PPea l fo r t he North West Terr i t r ie s Pro~ 

nounced on the 25th day of August, 1967 a nd s uppleme nted by 

·t dated the 21st day of September 196? d . . . 
judgmer, • i smissing 
the appe llant 's app eal f rom a judgment of His Lordsh i p 

Mr . Jus t i ce W. G. Morrow of the Territoria l Court of the h e
s t Terr itori es Pronounced at Yellowkn · r . 

Nort w 1 e, >n t h e N t
hwe s t Terri t ories on t he 5th day of J une 

19

/ . 

or · . 07 reversing 
der made a t Yellowknife by Mr. J~n A 

a n or nder s on Th omps on , 
a 

J usti ce of the Pea ce in and for the N t· 

or h•es t Te r r itorie s, 



2. 

Responde n t 1 a n I ndian , on 
on April 10, 1967 convicting the 

the 8th day of Apri l ? 1967 
a charge that he was on or a bout 

at Yellowknife unl awfu lly intoxi cated off a r eserv e , cont r ary 

( ) f t
. 

94 
of the India n Act, RoSoC. 

to subsecti on b o sec ion 

1952, c. 149 . 
AND FURTHER TAKE NO TICE that the q u est i on of law 

upon which the Applicat ion f or Leave to Ap p eal is based is 

that the Court of Appea l for the Northwes t Territories erred 

in find ing that section 94 of t he I nctt~n Act i s rend ered 

inoperative by r eason of t he Canadian Bill of Rig hts o 

AN D FURTHER TAKE NOTICE tha t in supp ort of this 

Application wi l l b e read the Reasons for Judgment of t he 

Court of Appe a l for t he North west Territor i e s, the Affidavit 

of Clarence Dona l d Ma cKinnon, swor n th e 9th d ay of November j 

1967, and such f urthe r a n d other mater i· al as c 1 ounse_ may 

advise and ~ rt s Honourable Court may permi t C 

DATED at Ottawa in th p e rovi n ce of Ontario j this 

14th day of November j 196?. 

TO: 

AND TO : 

AND TO: 

The Registrar of the 
Supreme Court of Canad a · 

) 

Joseph Drybones 
the Re s p ondent. ~ 

) 

Esq . :1 

Bria n Purdy Esq 
C 1 

)) 0 :I 

ounse f or the R espondent . 

D.So Maxwe l l 
Deput y Att or~ey General 

o f Canada 



3. 
COURT OF' CANADA 

IN THE SUPREME 

ON APPEAL FROM 
THE COURT OF' APPEAL 

FOR THE NORTHWEST TERRITORIES 

BETWEE N: 

HER MAJESTY THE QUEEN 

Appellant, 

and 

JOSEP H DRYBONES 

Respondent. 

AFFIDAVIT 

r, Clarence Donald MacKinnon, Barrister and Solicitor, 

f O l. n the County of Carleton and P rovince of of the City o ttawa 

Ontario, MAKE OATH AN D SAY AS FOLLOWS : 

1. THAT I am a lega l officer of the Department of 

Justice and as such have knowledge of the matters herein= 

after deposed to. 

2. THAT on the 10th day of April 1967 an Informati on 

was sworn charging"· ·· th a t J oseph DRYBONES of Yellowkni fe , 

Northwest Territories, on or a bout the 8th day of April ii 

A.D. 1967, at Yellowknifeii in the Northwest Territoriesii 

being an Indian, was unlawfully intoxicated off a reserve , 

contrary to Section 94 ( b) o f the Indi an Act n ., 

J. THAT on the 10th day of Apri l 1967 the Re s p ondent 

entered a plea of guilty to said charge b efore His Worship 

John Anderson Thompson, a Justi ce of the Peace i n and for 

the Northwest Terr itories , a n d was sentenced to pay a f ine 



of ten dollars and costs and, in default of payme nt , three 

days' imprisonment. 

4. TH .AT the Respondent appeale d b y wa y of trial 

de .!l2.Y£ and the a ppeal was a llowed on t he 5th day of June ' 

1967, by Mr. Justice W0G. Morrow of the Territorial Court 

of the Northwest Territories. 

5. THAT counsel on beha lf of the Attorney General 

of Canada made applic ation fo r leave to appea l to the 

Court of Appea l f or t he North we s t Te r r itories which was 

granted, but the appea l was d i s mi ssed by said Court on the 

25th day of August, 1967 0 

6. THAT in di smissing th e appe a l the Northwest 

Territories Court of Appeal h eld tha t Sect ion 94 of the 

Indian Act, RoS . C. 1952 , Co 149, has been rendered inopera­

tive by the Canadian Bill of Rights, Stat ut es of Canada 

1960, c. 44. 

SWORN BEFORE ME at th e City of ) 
) 

Ottawa in the County of Carleton ~ ) 

Province of Ontario, this 9th 

day of November, 1967. 

) 
) 
) 
) 
) 

sgd: Pauline Spra gue )) 
-:-------------) 
A C?mmi~sion~r ~or taking 
Affidavits within the Provi nce of 
Ontario. 

sgd : Clarence Donald MacKinnon 



5. 

I NFORMATI ON 

Cr imin?l Code 
Form 2 

(Sect ions 439 and 69 

CANADA ) 
) 

( ON BEHAL F OF H2-:R :MAJ ESTY THE QUEEN) 

NORTHWEST-TERRITORIES) 

This the informati on of Cst. M.A. MOHR, a member of the 
Royal Canadian Mounted Police, Yellowknife ~ Northwest_ 
Territories, tPeace Officer), hereinafter called the informant. 

The informant says that he has reasonable and probable 

grounds to believe and does believe tha t Joseph DRYBONES of 

Yellowknife, Northwest Territo r ies on or about the 8th day of 

April A.D. 1967 at Yellowknife in the Northwes t Territories, 

being an Indian, was unlawfully intox icated off a reserve , 

contrary to Section 94(b) of the Ind ian Act . 

SWORN BEFORE ME this 10th day 

of April A.D . 1967 at 

Yellowknife, Northwest 

) 
) 
) 
) 
) 
) 
) 
) 

s g d : M.A. Mohr 
(Signature of Informant) 

Territories 

) 
sgd: John Anderson Thompson , MS, JP 0 ) 

A Justice of the Peace in and for 
the Northwest Territories . 

) 

I here by certify that the f . . 
of the original of wh ich itoregoing is a true copy 

purports to be a copy, 

s gd: J • Stewart 
CLERK Or THE COURT 

( S E A L ) 



BETWEEN: 

THE NORTHWEST TERRITORIES 
IN THE TERRITORIAL COURT OF 

NORTHWEST TERRITORIES 
JUDICIAL DISTRICT OF THE 

· nformation and complaint 
HER MAJESTY THE QUEEN on t~e 

1
0 r the Royal Canadian 

of Const. M.A. Mohr, a mem er 
Mounted Po l ice, Respondent 

- and -

JOSEPH DRYBONES 
Appellant. 

NOTICE OF APPEAL 

' 

TA KE NOTICE THAT the appel l ant be aggrieved by a conviction 

on the 1:0th day of April , 1967, by John Anderson - Thompson, a Justi ce 

of the Pea ce in a nd for t he Northwest Terri t ories , on a certa in 

information and complaint wh ereby the appellant was charged that he 

was, on or a bout the 8th day of Apri 1 , 1967 , at Yellowknife in the 

Northwest Territories , being an Indian, was unlawfully intoxicated 

off a reserv e , contrary to Se ct ion 94 (b ) o f the Indian Act, 

whereupon the appellant pleaded guilty and was sentenced by the said 

Justice of the Peace to pay a fine of $ 10.00 a nd costs, and in 

default of payment to spend three days in custody; 

THE APPELLANT intends to appea l andd oes hereby appeal 

to the Territorial Court of the Northwest Territories, Judicial 

District of the Northwest Territories a t th · · 
j e next sittings 

to be h e l d at Yellowknife, in the Northw t T · . 
es erritories, or 

thereof 

at such 

sittings thereof as this appeal may 1 1 
oe awf'ully entered and heard , 

against the said conviction only. 

convi ction orr th e followi ng grounds; 

AND FURTHER TAKE NOTICE tha t 
the appellant appeals his 



That the said 

to law; 
- t;on was contrary convic .... -
·c•~o~ h ad t hero been n o ple a 

con Vl. v .1. "~ ' · That the s a id 
th e ev idence a n d t he weight 

of guilty~ wa s a gai n st 

of the evide n c e ; 

That the learned Justice of the P e ace fa i led t o 

the benefit of t h e r e asonable 
give the appellant 

doubt nf h is guilt which became apparent in the 

Crown ~ 
5 

spea c h to sentence~ and Eai l e d t o direct 

h 1 1 f er , ~ -; -i- v· ·o e ch a ng· ed o t at t L1e p ea o 6 t~ .- .1. , • 

AND FUHTHER TAKE .NOT I CE tha t the appellant. will a sk for 

leave of t his Honourable Co ur t· t o ma. ke a.n appli.cc1t ion to s ubstitut e 

a p l ea of not guilty for the plea of g ui l ty entere d before the 

sai d Justice of the Pea <'e on the fol lowi ng grounds ~ 

lo Tha t the appellant do es n ot speak Eng l ish :1 or adequate 

English j and wa s no t g iven a n adequate i n t e r pret a tion 

of the proceedings~ 

2o 

3 0 

That th e interpreta ti0n of the charge to t he appellant 

was inc orrect j and a ccording ly the appe l l a n t did not 

u nderstand the true na t ur e or conseque nces of the 

charge against himo 

That th e appellant was n ot a d :rised o f h is ri ght t o counse l 

and was given no r e a sonab l- . e opp ortu n 1. ty to o btain counsel. 

c ontrary to the Bill of Ri ht .g1 ~, S ., 



8. 

DATED at the Town of Yello~knife, in the Northwes t 

Territories this 26th day of April? 19·7° 

TO ~ The Clerk of the Court 9 

Court Hou s e , 
Yellowkn i f e:1 N0 W0 T 0 

AND TO : Mr . ~ohn And erson ~Thompson , 
Justi c e of the Peace · 
Yellowkn ife :1 N O w. T O » 

AND TO : Const . M. A. Mohr3 
R o C. M. p 09 

Ye l l owknife 1 N 0 W.T . 

BRIAN PURDY 

(sgd : Brian P urdy) 

S o licitor f or the Appellant 



C' -; . IN THE TERRITORIAL COUHT Or' THE NORTH'vv EST TERhITORis~ 

JUDICIAL DISTH.IC T OF TH ~ NOR'I'Hv,JEST TERRITOR IES 

BETWEEN : 
· _r t · on and complaint of 

HER MAJESTY THE QUEEN on the 1.n o rmRa l l Canadiari 
Cons t . M.A. Mohr, a member of the oya 
Mounted Poli c e Pla i r.t - '" -.. 

- and = 

JOSEPH DRYBONES Defena -, -c::. •. "' 

AFFIDAVIT __ .OF SERVICE 

I , GORDON BRl AN p URD~ 
9 

Barri s t er and S olic i t or , of t he Tow:--. 

of Yellowknife in the Nort hwest Terr i t ories, JviAKE OATH AND SAY: 

TH AT I did :1 on Wednesday~ the 26th da y of April A.D . 1967 

personally serve CONST . M.A . MOHR~ with t r ue copies of the paper writ.ing 

NOTICE OF APPEAL now s hown t o me and marke d respectively as Exhibit 

"A" to this my affidav i t, by delivering such copies to and leaving 

the s ame wi th the sa id CONST . M. JL MOHR a t Yel l owknife ll Northwest 

Territories . 

THAT in the sa i d copy of the sa id Exhibit nAn so served by 

me there were at th e time of suc h servic e endorsed all the endorsements 

now appearing upon the or ig i nal Exhibit 0 A n wi th the exc eption of t he 

endorsement of same being an Exhibi t as afor esaid . 

SWORN BEFORE ME at the Town of ) 
) 

Ye llowknife in the Northwest Territori e s
1 

) 

this 27 th day of Apri l A.U. 1967 

s gd : J. M. Be ll is 

A Notary Pub l ic in a nd f or the 
Northwes t Terri tories . 

( SEI.L ) 

--~--

) 
) 
) 
) 
) 

s gd: Brian Purdy 
Q•aoeioo ooooo ooooo o ll•v' 



BETWEEN: 

THE NORTHWEST TERRITORIES 
IN THE TERRITORIA L COURT OF 

NORTHWEST TERRITORIES 
JUDICIAL DI STRICT OF THE 

. f r mation and complaint 
HER MAJESTY THE QUEEN on the info the Royal Canadian 
of Const. M.A. Mohr, a memb e r 0 

Mounted Police Plaintiff 

- and -

JOSEPH DRYBONES 
Defendant 

AFFIDAVIT OF SERVICE 

I, GORDON BRIAN PURDY, Ba r rist e r and Solicitor, of the 

Town of Yellowknife in t he Northwest Territories, MAKE OATH AND SAY: 

THAT I did , on Th ursd ay , t he 27th day of April A.D . 1967 

personally serve MR . J OHN ANDERSON- THO JIP SON :i Justice of the Peace , 

with true copies of the pai:e r wr it i ng s NOTICE OF APPEAL now shown 

to me and marked respective ly as Exhibit ttAn to this my affidavit , 

by delivering such copies to and leaving the same with the said 

JOHN ANDERSON-THOMP SON at Yellowkni fe, Northwest Territories. 

THAT in t h e sa i d copy of t he sa i d Ex hibit " A" so served 

by me there were at the t i me of such service endorsed all the endorse­

ments now appearing upon th e original Exhibit "A n with the excepti on 

of the endorsement of same be i ng a n Exhibit as aforesaid. 

SWORN BEFORE ME a t th e Town of 

Yellowknife in the Northwest 

Territories, this 27th d a y of 

April A.D. 1967 

sgd: J. M. Bellis 

A Commissioner of Oaths in t he 
Northwest Territories 

( S T?il T, 

) 
) 
) 
) 
) 
' 

sgd: Brian Purdy 
Oc;o•o•••••••••••••• • • •• •• •

11 



11. 

BETWEEN: 

FOlt THE NOrtTHVv' SST TERRIT. ORIE. S 
IN THE COURT OF APPEA L 

HER MA JESTY THE QUEEN 
Applicant 

- and= 

J OSEPH DRYB ONES 

Respondent 

NOTI CE OF APP LIC ATI ON F OR LEAVE TO APPEAL 

TAKE NOTICE that Orra l J . T . Troy , b e i ng Crown Counsel 

and agent of t he Attorney- Ge n era l of Ca n ada will apply for leave 

to appeal and d oe s h e re by a ppeal to this Hon o u r able Court from 

the decision of t h e Honou rable Mr . Justic e W. Go Morrow, Judge 

of the Territoria l Court of t he Nor t hwest Terr itories , made the 

5th day of June , A. D. 1967 , at Yellowknife in the Northwest 

Territories, allowing th e Appea l of the Re s pondent from his 

conviction by His Wor ship , John Anderson- Thompson , 

a Justice of the Peace in and f or t h e Northwest Terri tori es, made 

thelOth day of April , A.D o 1 9 67 a t Yellowknife in the North­

west Territories, u p on t he follow i ng offen ce,, namely; 

1. That the sa i d Respondent Jos · h D 
Northwes t Territor i es 

0
~ .ep rybones o f Yellowknife , 

April A.D. 1967 a t Ye ilowk~I/ b ?ut t he 8th day of 
Territori es, b e i ng an I ndi an e i n th e Northwest 
cated off a r eserv e , c ont r a r' was u nl~wfully intoxi ­
Indian Act , whereupon the RY t o S ection 94(b) of the 
fined ten dollars ($10 OO) e s~ondent aforesaid was 
and fift y cents ($3.50) anda ~ cost s of th r ee dollars 
three (3 ) days i n custody ( ~ defau~ t to spend 
to pay th e fin e a n d costs a ~n was give n on e month 

o re said) . 



12. 
Of 

t h e said appeal are as follows · 
AND TAKE NOTICE t hat the grounds 

(a) 

( b) 

f the Territorial Court 
That t~e l e a r ~e d J udg~ 0 he A peal of the Respondent 
erred in law in allowing_ t 941b) of the Indian Act 
on the ground s tha t Section basic rights and 
is inoperative and offends the d·an Bill of Rights 
freedoms guaranteed by the Cana 1 ·ct 
and in particular Section l(b) of the sai 
Canadian Bill of Rights. 

Tha t the le a rne d Judg e of the Territorial Court 
erred in l aw in a l lowing the Appeal of the_Respondent 
on the grounds t ha t the " intox ication se~tio~s" ~f 
the Indian Act, " ab r ogate , abridge, and infringe 
the Canadia n Bill of Rightso 

AND FURTHER TAKE NOTICE tha t th is a p pea l is to this Honourable 

Court at the nex t sitting t h ereof t o be holden at Yellowknife, 

Northwest Territories or at such othe r time and place as this 

Honourable Court ma y des i g na t e , in p u rsuan ce of the provisions 

of the Crimina l Code of Ca nada in tha t beh a lf and th e rules 

respecting appe a ls t o t he Court of Appea l of t he Northwest 

Territories. 

DATED AT t he Town of Ye l lowkn i fe in the Northwest 

Territories, t his 27th d ay of June , A.D. 1967. 

TO: Mr. Jose ph Dr ybones 
Yellowknife, N.W. T . ' 

sgd : Orval J.T. Troy 
0 0 0 0 o o O O O 

Cr own C o{i~~ ~ i · ~~d O A~;~t · f;; ·th~· 
Att or ney General of Canada 

Mr. Justice W.G. Morrow, 
Judge of th e Terr itor i al Cour t , 
Yellowknife, N. W. T 0 

Mr. A. St ewar t (4 ) 
Deputy Regist rar of th 
Ye llowknife , N. W.T . e Court of Ap pe a l 

I hereby certify tha t th e f . 
which it purports to be a c~~;~oing i s a t r ue copy of the original of 

Cls g~: A o Stewart 
er of t he Court 

( S E A L ) 



13. 

Mro CoGo Ci oni , 
Registra r of the Court of Appeal 
Edmonton , Alber ta 

Mro Jo Co Cavanagh , QoCa ~ 
Agent of t he Attorney Gereral of Canadaj 
c/o Cavanagh , Henning , Buchanan , Kerr & Wi tten , 
Barrister s and So l icitors j 
900 Bank of Montreal Building~ 
Edmonton , Alberta. 

Mro Brian Purdy, 
Barrister and Solicitor, 
Box S18, 
Ye l l owknif e~ No WoT o 



14. 

BETWEEN: 

FOR THE NORTHWEST TERRITORIES 
I N THE COURT OF APPEAL 

JOSE}JH DRYBONES Applicant 

-and-

HER MAJESTY THE QUEEN 
Respondent 

NOTICE OF INTENTION TO CROSS-APPEAL 

WHEREAS a Not ic e of App licat i o n for Leave to Appeal 

has been filed by the Agent fo r the Attorney-General of Canada 

from the judgment of the Honoura ble Mr. Justice W.G. Morrow 

pronounced the 5th day of June, 1967 at Ye llowknife, in the 

Northwest Territories al lowi n g th e appe 1 of the a pplicant 

from his conviction by His Worship, John Anderson-Thompson, 

a Justice of t he Pe a ce in and i·o r the Northwest Territories, 

made the 10th day of April, A. D. 1 9 67 at Ye llowknife in the 

Northwest Territories . upon th f 11 · f , e o owing o fence, namely: 

1. ih~i t~e . said _Appl i c an t , Joseph Drybones, of 

a~ou~wt~! fSth l~a~h~fN~~~;resi Lerit~?ories, on or 
Yellowknife i n t he Northwe~ • 0 • • a t 
an Indian' was unlawfull . t Te1;r i tori es' being 
reserve, contrary to S { . in t oxic a ted off a 
Indian Act, whereupon~~ i~n 9~ (b) of the 
was fined ten dollars ($ro bbtlcant aforesaid 
dollars and fifty cents ($j )and c?sts of three 
t? spend th ree (3) da s i .SO and in default 
given one month top y hn custody (and was 

ay t e fine and costs aforesaid). 

AND WH EREAS the l earned J.VIr . 
J ustice W.G. Morrow 

rejected the argument of the A 1 · 
PP i cant 

Indian may not be . upon appeal that an 
convict ed under Section 

Indian Act in the North 94 ( b) of the 
. west Territories and 

said appeal of t h e Appl · l eant 
disa llowed the 

on that grou nd · 
' 

J 



15. 
TA KE NOTIC E t ha t the a p plicant intends to apply for 

leave to cros s - app ea l a nd do es hereby c ross - appeal pursuant 

to the provisions of Rules 607 a nd 60$ of the Consolidated 

Rules and Rul e 13 of the Rules re s pe ct ing Criminbl Appeals 

promulgated October 24thj 1962, on the following grounds: 

1. That the l earned Mro Justice Wo Go Morrow erred 
in law in disallowing the appeal of the Applicant 
on the ground that an Indian may not be convicted 
in the Northwest Terri tori es under Section 94(b) 
of the Indian Acto 

AND FURTHER TAKE NOTI CE that t h i s cross - appeal is 

to this Honourable Cou r ·t a ~ the ~ same s ittings t hereof as may 

be held to det ermine the app eal.- f th A. · f h A o · e - g e n~· or t e ttorney 

General of Canada herein 0 

DATED at the Town of Yel l owknife . · th N , in e I orthwest 

Territories, this 30th day of Jun e , A 0 D 0 1967 0 

TO: Mr. Justice W0 G. Morrow 
Judge of the Territoriai 
Court House :; 
Yellowknife , NO V,J 

O
T. 

se:d : B · p ....., rian _ urdy 

BRIAN PURDYry------­
Counse l for the Applicant herein , 

Court 9 

Mro Ao Stewart (4) 
Deputy Registrar of 
Court House the Court o f A ~ p peal:; 
Yellowknife , N0 W.T. 



16. 

p LACE : 0 0 0 • 0 0 0 0 0 0 0 0 

DATE: o o " o o o o o o " 0 0 

FOR CROWN: o o o • o o o 0 

FOR DEFENC E: . o o o" o 

JUDGMEN'I'.. 

Yellowknife, NaWoT. 

April 101 1967 

R oCoJ\,LPo 

Mr . Ge orge Smith (sworn) 

INTERPRETER : 0 0 0 0 • o None 

PLEA : ... .. . . 000 0 00 Guilty 

Crovm Witness: . c • • 

Defence Witnesses: oo 

JUDGMENT : 

SENTENCE: 

EXHIBITS : 

Found guilty as c harged . 

Fined $10 ., 00 and costs $3 . 50 and in 
default to spend 3 days in custody j 
and given one month to pay fine. 

sgd : John Anderson Thompson , MS. , JF · 

Magistrale or Justice of the Peace . 

( S E A L ) 



17 0 

CA NADA ) 
NORTHWEST TERRITORIES ) 

ORDER ACQQ!TT I ~ G ACCUS~D - - -

Criminal Coct 
F orm 33 . e 
( Sect ion 4g21 

BE IT REMEMBSRED t ha t on the 5 t h day of June A.D . 1967 

at Yellowkn i f e , Northwes t Terri tori es ~ Jo s eph DRYB ONES of 

Yellowknife , Northwest Terr itori es, was t r ied u pon the char ge 

that 

J OSEPH DRYBONES o f Yc lJowkni fe ;; Northwe s t Territor ies, 

on or ab out the 8t h d a y of April A.D. 1967 a t Yellowknife i n 

the Northwest Terr itori e s , being a n Indi an , was u nlawfully 

intox icated off a r es e rve 2 contrary to Se c tion 94(b ) of the 

Indian Ac t , and was f ound not gui lty o f the s a i d offen c e . 

DATED this 5th da y of June A.D. 1967 

at Yellowknife , Nor thwe s t Te rritories 

sgd: J. Stewar t 
Clerk of the Territori al Court 

I hereby c erti~ ~ 
a t rue copy of- Y ,.,hat. t~ e fo r e g oing i~ 
purports t) b the orig i na l of which 1t 

(.. e a copy .. 

s gd : J 
Clerk . S t ewart 

o f t he Court 

( S E A L ) 
d 



18. 

HE NORT HWEST TERRITORIES 
IN THE TERRITORIA L COURT OFT_ 

BETWEEN : 

HER MAJESTY TH E QUEEN 

Respondent 

- a n d -

JOSEPH DRYBONES 

Appellant 

RE ASONS FOR JUDGMENT 

of The Honourab le Mr. J ust ic e W. G. Morr ow 

The appellant was found gui l ty at Yellowknife, in 

the Northwest Territ ories, on Apr i l 10 , 1967 , and sentenced 

by John Anderson Thornpson j a Jus tice of t h e Pe ace. The plea 

was guilty and t he senten ce was a fi ne o f $10. 0 0 and costs 

or three days on defaul t . Th e appe llant was not r epresented 

by counsel at the tr i al. 

The cha r ge to which the app e l l ant p l e ad guilty was 

that the appella nt : 

"on or about the 8 t h da y of Apr i 1 A D 1967 
Ye l l ow~ nife in the Northwe s t Territ o ; i ~s be i~t 
an Indian, was u nlawf ul ly int ox icated of} a g 
reserve , c ont rary to Secti o n 94 (b) f th I . 
Act. " 0 e ndian 



19. 

Notice of appeal 
_ P"] · d Apri1 27, 1967 , and 

was .1 1 -e ·-

raised l egal as well as fa c tual 
~

11
,

1
,.J 

5 
for interfe r ing gr ... > ~ I J 

with the v erdict of the Jus tice 0f t ~
2 Pe.:ac ·· o 

f l alJij8,:1-L bef,.:,re me 3.1'1 app l i -
At the opening o t1e 

cation was ma de by counsel for the ap~e l lant to i n c l u de the 

Canadian Bi ll of Ri gh ts as a furt h er gro und of app ea l a n d 

to permit t h e plea o.f v1Guilt y" t o be ·:,rithdrawn° 

Whe n it became clear th&t the appe l lant did not 

unde rst and English and that t. 11ere f ore therf. was s o me serious 

doubt a s to whether he full y r:-, pre ci.:-:t.ed h is plea 5.n the 

lower court , he was allov:ed t,, wit h dr:;w hi~- or ig i n.al plea 

and the appeal proceed ed as a cr :i al -~ t; novo with a pl. ea of 

" Not Guiltyn . The Canad j an B.i 11 of R · ght 2 wa s allowed t o 

become a ground of appe3 l 0 

Six wit n e sses in -· :.d J e d t-,y t. he CroV'm and 

none by t he defence 0 

I t wo u] d appear fr cm Sect i cJn 91..,.. ( t) of The I ndian 

Act :i R.S . C. 1952, c. 149. set . ou t be]aw that the r e are 

three el eme nts of the offe~ncP - charr·-, ·i r. -~ . 

, 0 c. ' a nu it was common 

ground that f ailure to estab l . h 
-ls one or mor8 c ould be fatal 

to t he Cr ownvs case {Regina V o 
Modes t e (1959) 31 WoW. R. 84). 

Se ction 94 states: 

vvAn Indian who 

(a) 

( b) 
( C ) 

has intoxica n 
Po · - .'"":) 1 ti l--. 1 ::, 
. s~e:::;5i_on~ 
i s i nt ox ica t '•i . 
makes or ma r-cf. ; u1· 
• 11 1 a ,I l 
int oxicants " n~., 
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( 1) 

off a 

f f nee and is . · 1tv of an o e ~ f . t 
"off a reserve , is gui . ti on to a f ine o . no 
l iable on summary convi cd no t mo re than fifty 
l ess than ten dol lars an f ' r a term not 

· · sonment O • d dollars or to imp r i to beth fine a n 
exceed i ng three month s or 
· · ent " impr isonm • 

d three elements of the The sugges t e 
offence are : 

he is an Indian , ( 2 ) he i s intoxi cated, and ( 3) he is 

rese rve. 

llp to th e laying of the charge The events leading 

11 : 00 p .ma o ' c lock in the evening took pla ce short ly afte r 

On t he P re mi s es o f Old St op e Hotel in of Apr il 8, 1967, 

Yellowk nife. 

The ev i d enc e of R. C. M.Pol Jc e Cons t a b le s P . W. 

Pertson and J . Wo l l a n d o f Hi l da Rasche, wife of t he hotel 

manage r, satisfies me t hat wh en th2 ap~e lla n t wa s f ound 

by them on the floor o f the h o t e l lobb y h e was i n tox icated 

and I so find. 

Brian Purdy , counsel for t h e appe llant , a sk ed me 

to hold that his client was not p roven to b e an Indian& 

His argument was base d on the de fi nition of an Indian con­

tained in The Indian Act, namely Section 2 (g)
0 

This 

section defines an Indian as tt a perso n who pursu ant to 

this Act is registered as a n I n d i an or i s entitled t o be 

registered as an India u . He p ro, e ct· ct t 
c e e o argue that the 

Crown had failed to establish that the appe llant was in a 

band (Se ction 2 (l )(a)) , t hat no I nd i an Register (Section 
5

) 

was produced, a nd that the entit1eme nt t b . 
0 e registered as 
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with failure to pro­
an Indian (Section 6 ) was not p r ov e n 

duce a band list, and tha t the r e 

of a declaration by the Gove rnor 

(a) (iii)). 

ev idence before me was no 

in Council (Section 2 (1) 

a s a Witness one Joe Sangris, The Crown p rodu ce d 

who has held the position of Chief and leader of the Indian 

Village at Yellowknife for some sixteen years 0 He described 

how he had known the appellant from the time he was born, he 

knew his wife Madel i ne, and the father of the appellant. 

This witness described how the app e llant moved from the 

previous Indian Settlement to the present village, how he 

had be en raised there from infancy, and was in receipt of 

Treaty money once a y e a r . 

David George Gre y eye s , a second Crown witness, 

was Regional Director of Indian Affairs, and the officer 

responsible to look after Indian r e cords, contractual 

obligations, and othe rwise represent his Department in its 

carrying out the various Treaties affecting the Indians. 

This witness produced the official record sheet showing that 

an Indian by the name of Drybones was carried on the Depart­

ment records as an Indian, that he was shown as having no 

children, and was married to a Madeline Crapeau. A photo­

stat of this record was marked Exhibit 1
0 

The record was 

used for payment of Treaty money Under er . . 
· oss-exam1nat1on 

by defence counse l th is witnes s des c ribed h 
ow records such 
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as Exhibit 1 are maintained for each Treaty and are made 

up from a master list. 

I am satisfied from the above that the appellant 

is an Indian within the meaning of The Indian Act. R. v. 

Myers (1925) 2 W. W.R. 471 and R. v. Howson (1894) l Terr. 

L.R . 492, have be en helpful to me under this heading. 

This brings me to the thir d suggested element of 

the offence. Both Chief Joe Sangris and David George Grey­

eyes testified that t here are no Ind ian reserves in the 

Northwest Territori es and I so find . There remains the 

problem of whether the Crown has proven its case by estab­

lishing that the appellant cannot in fact be on a reserve 

if there are none to be on, and therefore he is off a 

reserve, or whether it is possible for a person to be off 

a reserve in the language of The Indian Act if there is no 

reserve to be off of . 

To me the question at this point resolves itself 

into a question of law and I must refer to what cases, if 

any, have already di scus sed this question. 

It would appear that this question is peculiar 

to the Northwest Territorie s and the Yukon, where, unlike 

the rest of Canada , no reservations have been set aside or 

designated. 

The problem appear s to have been considered by 

Mr. Justice Sis s ons of this court in two cases, one of which 

is reported. 
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The reported decision , R . v . Modeste (supra), 

deals with the very same p robl em a s i s before me. At page 

88 of the report the learned jus tice remarks on the fact 

that the lands granted to the Indians under their treaties 

had not yet been designated and reserves never established. 

He does state, however, "The accused must be intoxicated 

off a reserve. It seems implied that there is a reserve 

to which and on which the Indian belongs." 

While at fir s t blus h it wo u ld seem that Sissons J. 

has decided the question now before me, as I read the judg­

ment he has treated the question as one of fact rather than 

law and although I must, and would in any event out of my 

respect for Justice Sissons, pay great deference to his 

ruling, nevertheless, if I am correct here, then he has not 

settled the legal point. 

Again in his second decision, R. v. Gully (unrep­

orted), he treats it as a question of fact saying, "I am 

still firmly of the view that the prosecution has not 

established that he was intoxicated off a reserve." 

In so far as these two decisions go therefore 
' ' 

they suggest that "off a reserve " is an element of the 

offence charged and that possibly had the learned Justice 

been require d to settle the legal point he was inclined to 

the view that it was implicit in a charge of being "intoxi ­

cated off a reserve" that the r e be a reserve in existence 

to be off of. 
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The above two cases appear to be the only cases 

in which the Territorial Court of the Northwest Terri tori es 

has been concerned with this problem 0 

The circumstance of there being "no r e serve" 

appears to be found in the Yukon Territory as welli Regina 

v. Peters (1967 ) 50 C.Ro 68; 57 W.W 0 R 0 727. 

In Regina v
0 

Peters (supra) the Yukon Territory 

Court of Appeal was faced with the problem of whether an 

Indian within the meaning of The Indian Act c ould be prose­

cuted for a liquor offence u nder The Liquor Ordinance, 

R.O.Y.T. 1958, Co 67. The court held tha t th e Ordinance was 

not applicable t o Ind ians b e c ause The Indian Act made 

provision for the use and possession of intoxicants by 

Indians. Although th e j udgment makes re ference t o the lack 

of reserves in the Yukon Territory there does not appear to 

be any direction by the cou rt in that connecti ono An 

examination of the actua l appe a l book giving r ise to the 

a ppeal indicates this point was not before the court. 

In a second c ase, Regina v. Corbek (1966) J C. C. C. 

323, Magistrate W. J. Trainor o f the Yukon had occasion to 

discuss a charge i nvolving an Indian found in " an intoxi ­

cated condition i n a publi c plac e " a l so under The Liquor 

Ordinance (supra). Although, again, the decision i s based 

on the inapplicability of The Liquor Or dinance because of 

The Indian Act applying , the learned magistrateYs rea sons 
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for judgment do contain the phrase: 0 There are no reserves 

in the Yukon Territory s o a nywhe re i n the Yukon Territory 

is off a reserve within the meani ng of the Indian Act." 

It would appear , therefore, that although there 

is a dive rgence of opi n i on to be found in the abovementioned 

decisions nonetheless the field is open and must be settled 
' ' 

in the present case. 

A review of the legislation relating to Indians 

and lead ing up to the p r esent Section 94 therefore becomes 

desirable . 

As early as 1886 references are found to "reserves" 

in the legislation, The I nd ian Act 1 886, R . S . C. c. 43. In 

this statute prohibit ions with r espe ct to intoxicants and 

the supp lying of same are found . " Eve r y one who sells • . . 

supplies ... a ny Indian or non-t r e a ty Indian, any intoxi-

cant, ... " (Sec. 94 ) ; "any constable may ••• arrest any 

Indian or non- treaty I ndian whom h e finds in a state of 

intoxication," (Sec . 104). The only reference to reserve 

( on or off) in these sections relates t o a person who "open s 

on any reserve 9 0 0 a t avern house • • ." (Sec. 94). 

Section 94 above was amended by Chapter 22 1888 
' ' 

but retained the same essential language and meaning. 

In 1894, Chapter 32, a hange takes place and 

Section 99 contains "may a rrest o • • a ny pe r son or Indian 

found gambling, or drunk • .. on any part of a reserve." 
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Wh en t he 1886 s t a tute i s carried f orward in the 

1906 Re v ise d Stat ute s of Canada a s Chap t e r ~l , we fi nd a 

greater are a covered in re s pec t of int oxicants , but little 

material c ha nge O Agai n it is a n off e n c e to : "sel l • 0 
• 

supply 
O O 

• to any I nd i a n . • o any i ntoxicant" (Sec. 135 

(a)), "found in pos sess i o n i n wigwam. o o " (Se c . 135 (c)); 

"Indian 
O O 

O has i n h is po s se ssion i ntoxicant" (Se c . 137). 

In this statute Sect i on 135 (b) refe r s to " opens • on 

any r eserve", Section 1 3 5 ( c ) re fers t o the wjgwam " on 

reserve" , and Section 139 aga i n s t ates: " . • . may arre st 

India n found d r unk •.• on any pa r t of a rese r ve". 

In 1914 , Chapter 35, a new s ect io n 14 9 (2) i s 

int r oduce d . I t has not hing to do wi th int oxi cation as 

such but is i nteresting i n its r efe r e nc e to incit i ng Indians 

to partake i n cere monia l da nces a nd such . Part of the 

language is: "any I ndian, in the p rov i n c e of Manito ba, 

Saskatc hewan, Albe rta, Br i t i s h Columbi a , or t h e Territ ories 

who participates in a ny I ndia n danc e outside the bounds of 

his own reserve" . 

It is t o be noted that a t th is time the Government 

of Canada is r efe r r i ng to 0 outside the b ounds of his own 

reserve " in resp e ct to the Territor ies a t a t i me when not 

only were there no reserves in the Terr i t orie s but where 

the re ha d not yet been a trea t y wi th the I ndians in the 

Territories (Trea ty No . 11 , Sikyea v . The Queen (1964 ) 

S. C. R . 642 ) • 
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Chapter 26 , 1918, introduces a new Sec t ion 122A 

in reference to enfranchisement of Indians and part of the 

wording is perhaps of some interest: ss . (l ) "If an 

I ndian who holds no land in a reserve, does not reside on 

a reserve and does not follow the I ndian mode of life, makes 

application to be enfranchised •• • ", and ss. (3) uThis 

section shall apply to t he Indians in any part of Canada. " 

In respect to ac quirement of land an amendment 

in 1922, Chapter 26, Section 197, makes r eference to "may 

acqui re for a set tl er who is an Indian, l a nd as we ll with ­

out as within an Indian rese rve" . 

When the 1927 Revision of Statutes 1 Chapter 9$ , 

came out, the old Section 137 of the 1906 Act, Chapter Sl , 

became Se cti on 126 but with no change in l a nguage . 

The firs t serious "on or off" referenc e in t he 

legislation appears to come i n with the repeal of ss . (c) 

of Section 126 and substitution of a new subse ction (c) as 

follows : 

"is found in possession of any intoxicant in 
the house , r oom, tent , wigwam, or place of 
abode of any Indi an or non- treaty Indian 
whether on or off a reserve, or of any per son 
on any reserve or special reserve, or on any 
other part of any reserve or specia l reserve;" 
(1936, c . 20, s. 6) 0 
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The legislation then remained unchanged until the 

new Act, 1951 , Chapter 29 came i n on September 4th, 1951 0 

This new Indian Act whi ch is now Chapter 149 of the R. S.C. 

1952, contains the present secti on 94 a nd others. 

Reading from Section 88 down t o Section 96A, there 

is not one section that does not i n some manner contain a 

reference to on or off or outside or from a reserve. 

Nowhere in this statute is there any reference to 

or carry over of the phra se 11who follows the Indian mode of 

life" containe d as part of the definition of non- treaty 

Indian in Sec. 2 ( i ) , ch. 43 , 1886, a nd carried forward in 

Section 135 (a) , 1906, ch . 81 a nd in Section 122 A (1) , 

1918, ch . 26 . 

Chapter 40 of the Stat utes of Canada 1956, by the 

repeal of Section 95 a nd inse r tion of a new Sect ion 96A , 

introduces exceptions to the offences where provinces permit 

sales of liquor to Indians. 

There can be no doubt but that The Indian Act 

applies throughout Canada, equally to the Nort hwe st Terri­

tories as to the Yukon and to the provi nc e s. Is one to say 

that an Indian who has alway s live d i n t he Northwest Terri ­

tories where there have neve r be en r eserves is to be treated 

differently in the application of a section such as Sect ion 

94 than an Indian from an Al berta r3se rve who happens to be 

in the Northwest Territo r ies on a visit - - and obviously 
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off a reserve? 11 It is desirable that there should be 

uniformity of Dominion legi slation." R. v. Irwin (1919) 

2 W.W.R. 226 and R. v . Schmol ke (1919 ) 3 W.W.R. 409. A 

court should normally put that construction on legislation 

that will produce the greatest harmony and the least incon­

sistency. City of Victoria v. Mackay (1918) 1 W.W.R. 863 

and 56 S.C . R. 524. 

Although normally full effect should be given 

to every word in a sec t ion or in a statute "yet if no 

sensible meaning can be given to a word or phrase, or if 

it would defeat the real object of the enactment, it may, 

or rather it should, be eliminated." Maxwell on Statutes, 

Eleventh Edition, p. 228. 

To apply the above basic r ules of construction 

to Section 94 of The I ndian Act it appears to me that I 

must read th"B section as if 11off a re serve" were not an 

essential element of the offence but rather an incidental, 

and I so do. 

I cannot help but remark, in passing from this 

subject, that I find it diffi cult to understand how such 

confusion in legislation could be allowed to continue for 

so long, particularly since the difficulty was clearly 

suggested in the judgments of Sissons, J. referred to above. 

In respe ct to the first gr ound of appeal, there ­

fore, I find agains t the appellant. 
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The second main gr ound of appea l is t o the effect 

that Sect i on 94 of The Indian Act offends the basic rights 

and freedoms guaranteed by the Canadian Bill of Rights, and 

particularly by Section 1 (b). The argwnent presented on 

behalf of the appel l ant i s that the effect of Sections 94 

and 96 taken together, by providing for a stiffer penalty 

(namely by a minimum penalty) and by i t s wider appli cation 

(an offenc e to be intoxicated even in an Ind ian's own home) 

is plac ing an Indian because of his race or c olor in a 

different position to hat of his fellow Canadianso The 

Liquor Ordinance, R.O.N.W"T . ch . 60 , contains no minimum 

penalty and doe s not make it an offence t o be drunk i n one 's 

own home. I t is argued that t his is discriminat i on based 

on race and color pure and simpl e. 

Se ction 1 (a) and (b) provi des: 

"l. It is hereby recognized and decla red 
that in Canada there have existed and shall 
continue to exist without discrimination by 
r~ason of race, nationa l origin, colour, reli ~ 
gion or sex, the fo llowing human rights and 
fundamental f rAPd~nsj namely: 

(a ) the right of the individual t o life , 
li~erty, security of the per son and 
e nJ oyment of property, and the r igh t 
not to be deprived thereof except by 
due process of law; 

(b) the right of the individual to e qua l ity 
before the law and the protection of 
the law· " 

' 
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Again, Section 2 of t he Canadian Bill of Rights 

provides : 

"Every l aw of Canada shall, unl ess it . 
is expressly declared by an Act of the Pa~l1a­
ment of Canada that it shall operate notwith­
standing the Canadian Bill of Rights, be so 
construed and a pplied as not to abrogate, 
abridge or infr inge or to authorize the abroga­
tion abridgment or infringement of any of the 
rights or freed oms he r ein recognized and 
declared . . • " 

The p r ovis ions contained i n The Indian Act and 

di r ect ed to the problem of i nt ox icat ion were all in effect 

before the pass ing of the Canadian Bill of Rights and so 

Section 2 above governs. 

In conside ring this ground of appea l , which 

incidentally was also ra ised in Regina v . Peter s (supra), 

two c a ses must be considered , namely Regina v. Gonzales 

(1962) 37 C. R. 56; 37 W.W. R. 257; 132 C. C. C. 237; 32 D.L . R. 

(2d) 290 , and Robertson et al v. The Que en (1963) S . C.R . 

651. 

In Regina v. Gonz ales ( supra) , the Court of Appeal 

of British Columbia was fa ced with essentially the same 

problem as is found i n the present case , name ly , the effe ct 

of possession unde r Sec tion 94 of The Ind i an Act. Davey, 

J.A., without discu ss i ng the meaning of Section 1 of the 

Canadian Bill of Ri ghts, got over the problem by treating 

the statute as a general Act a nd The Indian Act as a special 
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Act which , in his op inion, ov errode ito · Ty s oe J OA. ( c oncur ­

r e d in by Bird JoAo) took t he p osition tha t Secti on 1 (b) 

of th e Canad ian Bil l of Rights did not mean t ha t eve r y 

pe rson "should have th e s am e right s, the s ame duties and 

the s a me li abilit i es as everyone e l s e" and furthe r on in his 

judgment t a k es t he posit ion that Section 1 (b) "means in a 

general s e nse tha t there ha s existed and there shall con­

tinue to exi st in Ca nada a right i n every person to whom a 

particul a r l a w re l a te s or ext e nds, no matte r what may be a 

p e rson's ra c e, nat i ona l origin, c olour, r e li g ion or sex 

to stand on an equa l footi n g wi th every othe r p erson to 

whom that particular l aw relat e s or extends . YI 
0 O O 

In Attorney General of British Columbia v . McDona ld 

(1961) 131 C.C . C. 1 26 , the same problem was reso l ved b y 

holdi ng that Sec t io n 94 (a ) of The India n Ac t wa s not in 

conflict with the Canadian Bill of Rights . 

I t seems clear to me that if this was a ll then 

I would be bound to foll ow, a nd i ndeed s hou l d follow, the 

reasoning of t h e l earned appea l j ustices aboveme ntioned . 

However , there a re fu rther fa ct ors tha t must be taken i nto 

conside r a t ion by me in t his respect. 

Since t he Gon zales case, however , t he Sup reme Court 

of Canad a has had occa sion to consider the Canad i a n Bill of 

Rights , a nd although the probl em involved t he freed om of 

religion , namely Secti o n 1 ( c), the remarks of the court in 
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that decision l ead me t o be lieve that the Gonzales case 

can no longer be cons ide red a s compl e tely governing on the 

subject. The Supreme Court de cis i on is Robertson et al 

v. The Quee n (1963 ) S.C.R. 651. 

At page 657, Ritchi e J . states that "the effect 

of the Lord's Day Act rather than its purpose must be 

looked at in order to det e rm ine whether its application 

involves the abrogation, abridgment or infringement of 

religious freedom .. . 11 • If th is be the test, and if I 

understand it s application correctly, su re ly the effect of 

The Indian Act cannot be said to be other than to discrim­

inate , in other wordsj to abrogate , abridge or infringe. 

The present case, unlike the above ones, arises 

out of the application of The Ind i an Act to the No rt hwe st 

Territories. In th i s regi on there is no provinc ial legis ­

lature as such but all levels of government are within the 

control of the Federal Government. It is not without some 

importance that the Supreme Cour t of Canada has already held 

that Eskimos (another r acial group found mainly in the 

Northwest Territories) are to be c onsidered as Indians with ­

in the meaning of Se ction 91 (24 ) of The British North 

America Act. Re Eskimos (1939 ) S . C. R. 104 ; (1939) 2 D. 1.R~ 

417 . Section 4 (1) of The India n Act pr ov ides that refer ­

ences to an Indi an in tha t statut e do not inc lude Eskimose 

This means that in t he Northwest Territor ies the authorit ies 
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in enforcing liquor legislation, if The Indian Act provi s ­

ion s a r e acce ptable , must of necessity treat Indians not 

only di f ferently from white Canad ia ns but also from the 

other group of ab origines, namely, Eskimoso One can argue 

with fo rce that in it s original conception these provisions 

of The Indian Act were clearly inte nded to protect the 

I nd ia n a s an aborigine but sure ly the f orce of this argument 

was spent whe n Esk imos we re exc ludedo As it stands, there ­

f ore, this portion of The I nd ian Act i s to me a case of 

discriminati on of suffici ent seriousne ss that, despite my 

respe ct for the opinions of t he learne d Justices of the 

Appeal Court of Brit i sh Columbia in the Gonza le s case above, 

I feel I must differ from them, and hold that the intoxi ­

cation sect ion s of The Ind i an Act "abrogate , abridge or 

infringe" the Canadian Bill of Rightsa 

When considering "effectn hf're I rest r ict the 

application to only those sections of The Indian Act dealing 

with intoxicants, the statute in l arge part be ing not dis ­

criminatory but mR rely providing fo r such things as protec­

tion of prope rty and othe r r ights
0 

Agai n , in the same report at page 661 , Mr . Justi ce 

Cartwright, admitt edl y d issenting , in r eferring to the state ­

ment of Da vey J.A. in t he Gonzale s case found at page 239 of 

the C.C °C 0 reports ~ disagrees with t he learned Justi ce of 

Appeal Ys viewo He states : 
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"With the greates~ of r~spe~t 1 I find . myself . 
unable to agree with th i s v1ewo The imperative 
words of s O 2 uf thP Ca.naclian Bi 11 of Rights j 
quoted above, appear t o me to r~quir~ t~e courts 
to refuse to apply any law , coming within the 
legislative a uthorit y of Parl iame nt~ which 
infringes fre edom of religion unle ss it is 
expressly de clared by an Act of Parliament that 
the law which does so infringe shall operate 
notwithst anding the Canadian Bill of Rights. 
As already pointed outs. 5 (2)j quote d above, 
makes it plain that the Canadian Bill of Rights 
is to apply to all laws of Canada alre ady in 
exist ence at the time it came into force as well 
as to those thereafter enacted. In my opinion 
where there is irreconcilable confli ct between 
another Act of Parli ament and the Canadia n Bill 
of Right s the latter must prevail o" 

Unde r this heading of argument, counsel for the 

Crown, resp ondent, referred to the Order- in=Council No . 12 

found at page 41 50 of t he Ca nada Gazette , Vol. 93, declar­

ing that ss. (J ) of Section 95 of The Indian Act should be 

brought into force" I cannot see how t his event can assist 

in the present case except perhaps to show an awareness in 

the Gove rnment of the need to relax at least one of the 

Act's liquor provisions. 

In the end result, therefore, the appeal i s 

allowe d and I direct tha t the fine and c osts i ncluding 

security fo r co sts for t his appeal al ready paid , be refunded 

to the appellant. 

I wish to thank counsel for both the appellant 

and the respondent fo r t heir assistance in this case . 
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Among the many authoritie s c i t ed to me, I should perhaps 

mention the f ollowing: R. v. Otokiak (1959) 30 C. R. 401; 

R. v. Mellon (1900) 5 Terr. L.R . 301; Rogers-Majestic 

Corp. Ltd. v. Tor onto (1943 ) S . C.R. 440; R. v. Williams 

(1958) 12 C.C.C. 34; R. v. Shade (1951 - 52) 4 W.W.R. 430; 

R. v. Johns (1962) 133 C.C .C. 43; R. v. Cooper (1925) 

2 W.W.R. 778; LaskinYs Canadian Constitutional Law, 3rd Ed., 

p. 976; (1964) 42 C. B.R. p. 147- 156; and Tornopolsky on 

The Canadian Bill of Rights, comm. p. 208. 

Since an appeal from this decision is almost 

inevitable, it is my hope that Crown counselYs generous 

undertaking to remand a ll further prosecutions under The 

Indian Act will be continued until the appeal can be heard. 

June 5, 1967. 
Yellowknife, N.W. T. 

O. J. T. Troy , Esq ., 
Counsel for the respondent. 

Brian Purdy, Esq., 
Counsel for t he appellant. 

sgd: W. G. Morrow 
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Sir : 

REP ORT OF CROWN APPEAL 

Court House at Edmonton , Albert a 
14th day of Se-pt ember ,J.967 

File No . N.W . T. App ,80 

I r eport the fo l lowing part i cula r s : 

Re: JOSEPH DRYBONES 

Offence : Unl awful ly i ntoxicated off a reserve , Sec . 94(b) 
of t he Indian Act. 

Convicted by : Hi s Worsh i p John Ander son- Thompson 1 a Justice of 
t he Peace in and for the Northwest Territories , 

At : Yel l owkni fe , N.W. T. On : April 10th, 1967 

Sentence : Fi ned $10 000 and Cos t s $3 050 1 I/D THREE (3) DAYS . 
Appealed : Appeal heard by Mr . Jus tice W. G. Morrow , who 

a llowed t he Appeal and Quashed the Conviction. 

Police Department Concerned : R. C .M. P . 

Crown Appeal t o : 
Date Appeal Filed : 
Date of Hearing : 

Heard by : 

ACTI ON TAKEN IN APPEAL COURT 

Court of Appea l - N. W. T. 
June 27t h , 1967 
J uly Jls t,1967 

Chi ef J us t i ce S. Bruce Smi th 1 
Mr . Just i ce H. G. J ohnson , 
Mr . J us t i ce G. H. Al l e n . 

Date Rele a s ed on Bail : 

Place of Hearing : 

Result of Appea l : 

Edmonto n , Alberta 

J UDGMENT WAS RESERVED ON J ULY 31st 1967 
Reasons del ivered on Augus t 25th , i 967 . ' 

THE APPEAL OF THE CROWN IS DI SMISSED. 

Appellant 7 s Soli citor : J.C . Cavana gh j Es q . , Q. C. , 
B. Purdy , Es q. , Respondentv s Sol i citor~ 

Fine Pa id or 
Gaol Ter m Taken: Date Taken i nto Custody : 
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CERTIFICATE 

This is to certify tha t t he information set out above is 
correct . 

TO: 

(a) 

( b) 

aae-tRat -bhe-f i ae - aBa - eests -aFe - be-ee-FefHBaea­
te-the-appe ±±aRt. -

aaa-thab-bRe-fiae - aaa - eests -aFe -te - ve-FefHaaea­
te-bhe -appe±±aat!s-selieiteFT-

(Strike out either (a) , (b) or both) 

sgd : (signat ure illegible) 

D/ Registrar 

1. The Minister of Justice , 
OTTAWA, Ont a rio. 

2. Officer Commanding "G" Division 
Royal Canadia n Mounted Police ' 
OTTAWA, Ontar io (3 copies) ' 

J. Clerk o f the Court , 
Court Hous e, 
YELLOWKNI FE, N. W. T. 

( S E A L ) 
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BETWEEN : 

I N THE COURT OF APPEA L OF THE NORTHWEST TERRI TORIES 

The Cour t: 

The Honourab l e the Chief Justi ce 
The Honourable H. G. Johnson 
The Honourabl e G. H. All en 

HER MA JESTY THE QUEEN 

= and~ 

JOSEP H DRYBONES 

Appellant 

Respondent 

REASONS FOR JUDGiv1ENT 

of Th e Honourabl e Mr . J us t i c e Johnson 

Th i s is an appl i ca tion f or leave to a ppeal under 

Section 743 of the Cr i mina l Code from t he judgment of 

Morrow J ., who hear d the a ppeal from t he magi s trate under 

Section 719 (g ). The a ppea l r ai s es the ques t i on whether 

or not Se ction 94 of The I nd i a n Act i s r endered inoperative 

by reason of t he Canadian Bil l of Rights . 

The r espondent was convicted f o l l owing a plea of 

gui lty on a char ge that he 
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"on or ab out the 8th day of April, A. D. 1967 , at 
Yellowkn i fe , in the Northwest Terr itories, being 
an I ndi an, was unl awfully intoxicated off a . 
reserve , contrary to Se ction 94 (b ) of the Indian 
Act ." 

On his ap pea l he asked leave to change his plea 

from guilty to not guilty. Morrow , J. granted leave to 

change the plea , and, having heard the evidence on the 

trial de nova, found that on the date and in the place 

mentioned in the charge j the respondent was intoxicated. 

He allowed the appeal, however , holding that section 94 of 

The Indian Act was discriminatory legi slation against 

Indians and thus came within section 1 (b) of the Canadian 

Bill of Rights . The Cr own ' s appeal is limited to this 

part of the learned appeal judge 's decision. 

Section 94 of The Indian Act , R.S . C. 1952 , c . 149 , 

reads : 

"94. An Indian who 

(a) has intoxicants in h is possession , 
(b) is intox icat ed , or 
(c) makes or manufac t ures intoxicants 

off a reserve , is guilty of an offence and i s 
liable on summar y conviction to a fine 6f not 
less than ten dollars and not more than fifty 
dollars or to i mprisonment for a term not ex­
~eed~ng three months or to both fine and 
imprisonment." 
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Persons other than Indians are only liable to a 

penalty of fine or i mprisonment if they are intoxicated in 

a public place, Liquor Ordinance, RoO.NoWoT. 1957 , c. 60 , 

s. 19 (1). 

The portions of the Canadian Bill of Rights, S.C. 

1960, c . 44 , relevant to t his a ppeal are: 

"l. I t is hereby recognized and declared that 
in Canada there have existed and shall continue 
to exist without discrimination by reason of race, 
nationa l origin , colour, religion or sex , the 
following human rights and fundamental freedoms , 
namely, 

(b) the right of the individua l to 
equa lity before th e law and the 
protection of the law; 

n 

"2. Every l aw of Canada sha ll , unless it 
is expressly declared by an Act of the Parlia ­
ment of Canada that it shall operate notwith­
standing the Canadian Billl of Ri ghts, be so 
construed and appl i ed as not to abrogate, 
abridge or inf ringe or to a uthorize the abroga ­
tion, abridgment or infringement of any of the 
rights or freedoms herein recognized and 
declared , . . . " 

" 5 o (2) The expression ' law of Canada Y 
in Part I means an Act of the Parliament of 
Canada enac~ed befor e or aft er the coming into 
force of this Act , o . • and any law in force 
in Canada or in any part of Canada at the 
commencement of this Act tha t is subject to be 
repealed , abolished or altered by the Parlia ­
ment of Canada.» 
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We a re all agreed that t h e de c i sion of Morrow J . 

on this point is corre ct . We also agr ee with his reasons 

for arriving at this conclusion. 

Because t he argument of counsel for the Crown 

is based almost exc lusively upon t he contrary decision of 

the Court of Appea l of British Columbia in Regina v. 

Gonzales , 37 W.W.R. 257, it is nec essary to consider that 

case. Tha t court held, d ismissing an appeal from Maclean J. 

of an a ppea l by way of sta t ed case, that sect ion 94 was 

unaffected by the Canadi an Bill of Rights, and several 

different reason$ for coming to that co nclusion were given 

in that court and in t he court below . 

I t is not , I think, necessary to discuss the 

reasons of Davey , J . A. Cartwright J. in Robertson and 

Rosetanni v . The Queen (1963) S.C.R . 651 , at page 661 

quotes from that judgment and on t he following page sta tes 

his reasons for di sagreeing with the view that was stated 

in the quoted pas sage . Car twright J. dissented from the 

judgment of the other members of t he court but I can find 

nothing in the maj ority judgment t ha t would confli ct with 

the view that he expressed. 

The r eas ons give n by Tys oe J.A. (concurred in 

by Bird J . A.) for holding that this sect i on of The Indian 

Act was unaffected by the Ca na dian Bi ll of Rights should ~ 

I think , be stated i n hi s own words: 
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"It would be difficult and indeed unwise 
to a ttempt an exact and inclusive definition 
of sec. 1 (b ) appl icabl e to a ll poss i ble cases 
and circumstances and I have no i ntention of 
doing s o . It is s ufficient to s ay thc t ~n my 
opinion in its context se c . 1 (b) means in a 
genera l sens e t hat there.has ·existed ~nd t~ere 
sha ll continue to ex ist in Canada a right in 
every pe rson to whom a part icular l aw relates 
or ext ends,no matter what may be a personYs 
race, national origin, colour , religion or sex, 
to stand on an equal footing with every oth er 
person to whom that particular law relates or 
extends, and a right to t he protection of the 
law. 11 

a nd l ater , a t page 265, he says: 

"Equali ty before the law as l have 
expla ined it is quite a different thing to 
equa l l aws for ever yone whi cb , as I have 
already indicated , would be a practical 
impossibility . Never have our l aws been the 
same for everyone regardless of such matters 
as age, ability and characteris t ics 1 but the 
two rights ~ ' equality befo re the law' and 
' protection of th e lawv are deeply r ooted in 
our traditions . " 

This interpretation would res trict equalit y 

before the l aw t o equality before the courts. If this sub­

section means no more than this , it would hardly have 

seemed necessary to include it f or th is r i gh t has always 

been jealously guarded by the courts . He al s o seems to s ay 

that section 1 (b) permits l egis lation t hat discriminates 

against r a ce s o long as a ll pers ons within the rac e that~ 

discriminated aga inst are treat ed in the s ame way. This 
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interpreta tion would permit Parliament , with out the expres s 

declaration required by section 2, to ena ct respe cting 

Indians the kind of legislation whi ch was in force for so 

many years in the United States and which denied the 

coloured race equal rights with those enjoyed by white 

people and which has been struck down by the Supreme Court 

of that country during the last fifteen or so years. If 

such legislation is permitted to be so passed by the 

Parlii3-ment of Ca,nada, the Act f alls far short of the high 

purpose expressed both in the Act and its preamble. 

In support of the interpretation that he placed 

upon this section, Tysoe J o refer s to the many restrictions 

that are placed by legislation upon different classes of 

persons - - he refers specifically to the judges' inability 

to voteo Better known ones include special legislation 

as to infants and persons of unsound mind o There a r e, of 

course , many of these restrictions throughout our laws 

and there can be no question of the propriety of such legis ~ 

lation and the Bill of Rights leaves most of these discrim= 

inatory Acts unaffectedo It is only those tha t discriminate 

".QY reason of £.§_Ce, national orig i n, colour , religion or 

sex" that are affe cted by that Act a 

In some of the judgments in the Gonzales ca s e , 

stress is laid upon th e necess i t y f or specia l legisla tion 

to protect Indianso It has been th e policy of the Canadian 



45. 

government in the past and i s, no doubt , its continuing 

policy, to treat Indians in many respects different from 

other races in Canada. One would have hoped that that could 

have been done without subjecting Indians to penalties and 

punishments different to those imposed on other races. If 

it is not possible to protect them otherwise, the Bill of 

Rights permits discriminatory legislation to continue or 

be enacted, but Parliament must expressly declare that such 

Acts "shall operate notwithstanding the Canadian Bill of 

Rights." 

It is to be remembered that when considering 

whether legislation is affected by the Bill of Rights, it 

is not the purpose of such legislation, no matter how bene ­

ficial or necessary it may be thought to be, but its effect 

which must govern. (Ritchie J . in Robertson and Rosetanni 

v. The Queen (supra) at page 657). 

Full effect should be given to the plain and 

ordinary meaning of the word 11 expressly" in the phrase 

"unless it is expressly declared by an Act of the Parliament 

of Canada that it shall operate notwithstanding the Canadian 

Bill of Rights. Once it has been found that a section of 

an Act is discriminatory by reason of r ace ~ national origin
9 

colour, religion or sex, it follows that it will not be 

opera tive ''u nless it is express ly declared " to be operative. 
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The interpretation placed upon section 1 (b) by 

Morrow J. is consonant with the spirit and purpose of the 

Canadian Bill of Rights and I wo uld accordingly refuse 

leave to appeal. 

A cross-appeal was filed. If this case is 

further appealed , our views on the point raised by it may 

be of some value. Morrow J. held (and in this he disagreed 

with a judgment of an earlier judge of the Territorial 

Court), that the words ''off a reserve 0 in section 94 permit­

ted a conviction notwithstanding that th ere were no reserves 

in the Northwest Territories. The words "off a reserve" 

is an essential element to be proved in any charge laid 

under section 94w But once it is proved, as it was in the 

present case, that the offence was not committed UP.on a 
.) 

reserve, the raquirement of the section was $atisfied. The 

fact th~t thera ara no reserves in th@ Territorias is quite 

irrelevant. 

E:dmonton, Alberta, 

August 25, 1967w 

J. C. Cavanagh, Esq., Q.C. 
Oouh~el for the appellaht. 

0- B~ian Purdy, ~sq.~ 
C~un~~l £~~ the ~~spcn~ent. 

sgd: H. G~ Johnson 

. J .x.· ·a . 
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IN TH i COURT OF APPEAL OF 
TH E NORTHWEST TERRITORIES 

BETWEEN : 

Hi R MAJESTY THE QUEEN 

- and-

JOSEPH DRYBONES 

REASONS FOR JUDGMENT 

I con cur 

(sgd: S. Bruce Smith) 
C.J.A. 

I concur 

(sgd : G. H. Allen) 
J .A. 

Appellant 

Respondent 

(sgd) J . C. Cavanagh , Q. c . , 7 .20 
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IN THE COURT OF APPEAL OF THE NORTHWEST TERRITORIES 

The Court: 

BETWEEN: 

The Honourable the Chief Justice 
The Honourable H. G. Johnson 
The Honourable G.H. Allen 

HER MAJESTY THE QUEEN 

Appellant 
- and -

JOSEPH DRYBONES 

Respondent 

SUPPLEMENTARY JUDGMENT 

of The Honourable Mr. Justice Johnson 

It has been called to my attention that I stated in 
my judgment that leave to appeal had been refused. Leave to 
appeal was in fact granted and my judgment accordingly should 
have read that the appeal was dismissed rather than that leave 
to appeal was refused. 

Edmonton, Alberta, 

September 21, 1967. 

sgd: H. G. Johnson 

J.A. 
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J.C. Cavanagh, Esq., Q.C., 
Counselfor the Appellant. 

G. Brian Purdy, Esq., 
Counsel for the Respondent. 
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.ARGUMENT 

This is a proper case in which to grant leave to 

appeal in order that the conflict between the judgment of the 

Northwest Territories Court of Appeal herein on the one hand 

and the judgments of the Yukon Territory Court of Appeal in 

R. v. Peters (1967) 50 C.R. 68 and the British Columbia Court 

of Appeal in R. v. Gonzales (1962) 37 C.R. 56 on the other 

might be resolved. 

In Peters the accused was charged with consuming 

10 liquor while under age contrary to paragraph (a) of subsec­

tion (4) of Section 1 of the Liquor Ordinance of the Yukon 

Territory. The learned Magistrate before whom the accused was 

tried acquitted him and the acquittal was confirmed by the 

Yukbn Territory Court of Appeal. McFarlane, J.A., who 

delivered the judgment of the Court of Appeal said this at 

20 

30 

pages 70-71: 

"Respondent's counsel places considerable reliance 
upon s. 87 of the Indian Act which reads: 

1 87. Subject to the terms of any treaty and any 
other Act of the Parliament of Canada, all laws of 
general application from time to time in force in any 
province are applicable to and in respect of Indians 
in the province, except to the extent that such laws 
are inconsistent with this Act or any order, rule, 
regulation or by-law made thereunder, and except to 
the extent that such laws make provision for any 
matter for which provision is made by or under this 
Act.' 

He submits that if The Liquor Ordinance, clearly 
in itself a law of general application, does apply to 
Indians it does make provision for possession, use 
and manufacture of intoxicants by Indians and that 
these are matters for which provision is made by the 
Indian Act, t~us falling within the last exception 
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10 

20 

30 

"stated ins. 87. It is true that the Indian Act does 
not make specific provision for the offenc~ wit~ which 
the respondent was charged, namely, consuming liq~or 
being under the age of 21 years. It may be that in 
considering whether a provincial or territorial law is 
inconsistent with the Indian Act it would be necessary 
to compare the respective enactments in specific 
detail. I am of the opinion, however, that the second 
exception •the extent that such laws make provision 
for any matter for which provision is made by or under 
this Act• should be given a broad and liberal inter­
pretation in order to give effect to the intention of 
Parliament which has clearly made provision, by the 
Indian Act, for the matter of the use and possession 
of intoxicants by Indians. The relevant provision of 
the Yukon Liquor Ordinance, being within the meaning 
of the second exception stated ins. 87, is according­
ly not applicable to Indians." 

And at pages 71-72: 

"Counsel for the appellant also submitted thats. 94 
of the Indian Act should not be given effect because 
it provides for a more severe minimum penalty than does 
the Ordinance. He says that, for this reason, s. 94 
offends against the right to 'equality before the law•, 
a right declared to have existed and to continue to 
exist bys. 1 (b) of the Canadian Bill of Rights, 1960 
(Can.), c. 44. Having decided that The Liquor Ordi­
nance does not apply to Indians there is no conflict 
and I think further the argument is answered effective­
ly by the reasoning of the Court of ' Appeal for British 
Columbia in Regina v. Gonzales (1962), 37 C.R. 56, 
37 W.W.R. 257, 132 C.C.C. 237, 32 D.L.R. (2d) 290, with 
which I respectfully agree." 

In Regina v. Gonzales the accused was charged with being in 

possession of liquor off an Indian reserve contrary to Section 

94 (a) of the Indian Act. The conviction was affirmed on an 

appeal by way of stated case and on a further appeal to the 

British Columbia Court of Appeal. The Court of Appeal rejected 

the argument that Section 94 (a) infringes Section 1 (b) of the 

40 Canadian Bill of Rights which declares one of the human rights 
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and fundamental freedoms to be "the right of the individual to 

equality before the law and the protection of the law". 
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Appellant, 
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JOSEPH DRYBONES 
Respondent. 

CASE ON APPEAL 

g. S. Maxwell, Esq., Q.C., 
Deputy Attorney Gene~al of Canada, 

epartment of Justice, 
OTTAWA, Ontario, 
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G. Brian Purdy, Esq., 
Yellowknife, 
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Ottawa agents for th~ Solicitor 

for the Respondent. 
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1. 
Information and Complain-c of Cons tc1b -Lc: M , h 0 

-'}~~~ 8-f?;'.:'i.nst 
the Respondent, dat ed the 10th day (:f Apr-il 1 1

,, r CL,_1nitta1 C r_:rj e;; For:n;, 
i ._ , ·: .. : L J_ o '" :- , i :- 3 > ?. rt ci C 9 5 

INFORMATION 

CANADA ) 
NORTHWEST TERRITORIES ) 

( ON BEHALF OF HEH f>1IAJ l~STY THE QUEEN) 

This the information or Cst. M "A. MOHR, a membe r of 
the Royal Canad i an Mount e d Police :1 Yellowknif e 1 ,Nor th".fes t 

10 Territories, (P eace Officer) , hereinafter calJ. eo the i n formant . 

20 

The Informa nt says that h e ha s reasonable and 

probable g r ounds t o believe and does beli e ve tha t Jose p h 

DRYBONES of Ye llowknife, Northwest Territories on or about 

the 8th day of Apr i l A. D. 1967 at Ye llowkn i fe in t h e Northwest 

Territories, b e ing a n Indian :i was unlawfu lly intoxi c ated off a 

reserve, contrary t o Section 94(b) of the I ndian Act . 

SW ORN BEFOH.E ME t h is 10th day ) 
) 

of April A.D . 1 967 a t ) 
) 

Yellowknife, Northwest Terri tori es ) 
) 

sgd: J9hn Anderson Thompson, MS, J P. ) 
A Justice of the Peace i n a nd f or 
the Northwest Te rrit ories. 

sgd: M. A. Mohr 
(Sig nature of Informant) 

I hereby certify that the f · . , 
copy of the original of wh·j~eff,~ lng i s a true 
be a copy . - l p urports to 

sgd: 
CLERK 

J. S t ewart 
OF THE COURT 

( S E A L) 
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10 

Notice 
of the 

T rritorial Court 
f the Respondent to th~6t~ day of April 1967 

of Appeal Toerritori es' dated the 
Northwest 

E NORTHWEST TERRITORIES L COURT OF TH . 
IN THE TERRITORIA THE NORTHWEST TERRITORIES 

JUDICIAL DISTRICT OF 

BETWEEN: 

the information and 
HER MAJESTY THE QUEEMN fn Mohr a member of the 
complaint of Const. • • . ' 
Royal Canadian Mounted Police, Respondent, 

-and-

JOSEPH DRYBONES 
Appellant. 

NOTICE OF APPEAL 

TAKE NOTICE THAT the appellant be aggrieved by 

a conviction on the 10th day of April, 1967, by John Anderson 

Thompson, a Justice of the Peace in and for the Northwest 

Territories, on a certain information and complaint whereby 

the appellant was charged that he was, on or about the 8th 

day of April, 1967, at Yellowknife in the Northwest Terri-

20 tories, being an Indian, was unlawfully intoxicated off a 

reserve, contrary to Section 94(b) of the Indian Act, 

whereupon the appellant pleaded guilty and was sentenced by 

the said Justice of the Peace to pay a fine of $10.00 and 

costs, and in default of payment to spend three days in custodYi 
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10 

20 

I-__ -

3. 

h Territorial Court of 
Notice of Appeal of the Respondent to t e day of April 1967 
the Northwest Territories, dated the 26th 

THE APPELLANT intends to appeal and does hereby 

appeal to the Territorial Court of the Northwest Terri­

tories, Judicial District of the Northwest Territories, 

at the next sittings thereof to be held at Yellowknife, 

in the Northwest Territories, or at such sittings thereof 

as this appeal may be lawfully entered and heard, against 

the said conviction only. 

AND FURTH ER TAKE NOTICE that the appellant 

appeals his conviction on the following grounds; 

1. 

2. 

3 0 

That the said conviction was contrary to law; 

That the said conviction, had t h ere been no plea 

of guilty, was against the evidence and the 

weight of the evidence· 
' 

That the learned Justice 
of the Peace failed to 

give the appellant th 
e benefit of the reasonable 

doubt of his guilt h 
w ich became apparent in the 

Crown ' s speech to sentence. and 
' failed to direct 

that the plea of . 1 gui ty be changed. 

AND FURTHER TAKE NOTICE that 
k f the appellant w.;11 as or leave of this ~ 

Honourable Court 
to make an cation to substitute a pl appli -

ea of not 
guilty for the 

&Uilty entered before the said plea of 
Justice of the 

following grounds : Peace on the 
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4. 

h Territoria l Court of 
Notice of Appeal of the Re spondent to 2it~ day of Apr l 1967 
the Northwest Territories , dated the 

lo That the appellant does not spe a k English, 

or adequate Eng l~sh, and was not given an 

adequate interpr etation of the proceedings. 

2o That the interpretation of the charge to the 

appellant was incorrect , and accordingly the 

appellant did not understand the true nature 

J. 

or consequences of the charge against him& 

That the appellant was not advised of his 

right to counsel and was given no reasonable 

opportunity to obtain counselj contrary to 

the Bill of Rightso 

DATED at the Town of Yellowknife 
' in the Northwest 

Territories this 26th day of April, 1967
0 

TO: The Clerk of the Court, 
Court House , 
Yellowknife, N

O 
w. T 

0 

sgd: BRIAN PURDY 

Solicitor for the Appellant 

AND TO: Mr. John Anderson-Th 
Justice of the Pea ompson, 
Yellowknife , N.W

0
T~e~ 

AND TO: Const. M.A. Mohr 
Ro G" M .. p •, ' 
Yellowknife N w T 

' 0 0 C, 
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Notice of 
Appellant 
dated the 

b ehalf of the 
A Peal on - . t . . . f Leave to P N thwest Terri ories, Application or al for the or 

to the Court of Appe 
27th day of June 1967 

FOR THE NORTHWEST TERRITORI ES 
IN THE COURT OF APPEA L 

BETWEEN: 

HER MAJESTY THE QUEEN Applicant 

JOSEPH DRYBONES 
Respondent 

NOTICE OF APPLICATION FOR LEAVE TO APPEAL 

TAKE NOTICE that Orval JoTo Troy, being Crown 

Counsel and agent of the Attorney-General of Canada will 

apply for leave to appeal and does hereby appeal to this 

Honourable Court from the decision of the Honourable Mro 

Justice W. G. Morrow, Judge of the Territorial Court of 

the Northwest Territories, made the 5th day of June, A
0
D. 

1967, at Yellowknife in the Northwest Territories, allow­

ing the Appeal of the Respondent from his conviction by 

20 Bis Worship, John Anderson-Thompson, a Justice of the 
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6. 

1 on beha lf of the 
Notice of Application for Leave to Appea Northwest Territories, 
Appellant to the Court of Appeal for th e 
dated the 27th day of June 1967 

Terri·tories, made the 10th Peace in and for the Northwest 

day of April, A
0

Do 1967 at Yellowknife in t he Northwest 

Territories, upon the following of fence , namely ; 

1. That the said Respondent , J oseph Drybones of 
Yellowknife Northwest Territories, on or about 
the 8th d ay 'of April AoDo 1967 a ~ Yellowkn~fe 
in the Northwest Territories , being an Indian, 
was unlawfully intoxicated off a r e serv~ , 
contrary to Section 94(b) of the Indian Act, 
whereupon the Respondent aforesa i d was fined 
ten dollars ($10 000) and costs of three dollars 
and fifty cents ($3 050) and in default to 
spend t h ree (3 ) days in custody (and was given 
one month to pay the f ine and costs aforesaid)o 

AND TAKE NOTICE that the grounds of the said appeal are 

as follows: 

(a) That the learned Judge of the Territorial Court 
erred in law in allowing the Appeal of the 
Respondent _on the ~ro~nds that Section 94(b) 
of the Indian Act is inoperati ve and offends 
the b~sic ~ight~ a~d freedoms guaranteed by the 
Cana~ian Billo~ Rights and in particular 
Section 1 ( b) of the said Canadian Bill of Rights 

0 

That the learned Judge of the Terri·t · 1 c 
d · 1 · . oria ourt erre in aw in allowing the Appeal o f the 

Respondent on the grounds that the n · t · · 
sectionsn of the Indian Act nab in oxic~tion 
and infringe" the Canadian Bill rfogRa ~e ' abrid~e' 

o ights 0 

( b) 

AND FURTHER TAKE NOTICE tha t this appeal i·s to 
this Honourable 

Court at the next sitting thereof to be holden 
at Yellowknife , 



7. 

Notice of Application for Leave to Appeal on behalf of ~he . 
Appellant to the Court of Appeal for the Northwest Territories, 
dated the 27th day of June 1967 

Northwest Territories or at such other time and place 

as this Honourable Court may designate, in pursuance 

of the provisions of the Criminal Code of Canada in that 

behalf and the rules respecting appeals to the Court of 

Appeal of the Northwest Territories. 

DATED at the Town of +e11owknife in the Northwest 

10 Territories, this 27th day of June, A.D. 1967. 

20 

TO: 

AND TO: 

sgd: Orval J.T. Troy 

Crown Counsel and Agent for the 
Attorney General of Canada 

Mr. Joseph Drybones 
Yellowknife, N.W.T.' 

Mr. Justice W. G. Morrow, 
Judge of the Territorial Court, 
Yellowknife, N.W.T. 

Mr. A. Stewart (4) 
Deputy Registrar of th 
Yellowknife, N.W.T. e Court of Appeal, 

I hereby certify that the fore . 
original of wh-- h · going is a tru of the . ic it purports to be a e copy copy. 

sgd: A 
Clerk O Stewart 

of the Court 

( S E A L ) 
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Notice of Application for Leave to Appeal on behalf of ~he . 
Appellant to the Court of Appeal for the Northwest Territories, 
dated the 27th day of June 1967 

AND TO : Mr C G C · · • . . ioni, 
Registrar of the Court of Appeal, 
Edmonton, Alberta. 

Mr. J.C. Cavanagh, Q.C., 
A~ent of the Attorney General of Canada, 
c/o Cavanagh, Henning, Buchanan, Kerr & Witten, 
Barristers and Solicitors, 
900 Bank of Montreal Building, 
Edmonton, Alberta. 

Mr. Brian Purdy, 
Barrister and Solicitor, 
Box 818, 
Yellowknife, N. W.T. 
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30 

9. 

f the Res pond e nt to 
Notice of Intention to Cross-Appea l O ·tor jes, d ated the 
Court of Appeal for th e Nor thwest Terri -

the 

30th day of June 1967 

IN THE CCJURT OF APPEA L FOR THE NORT HWES T TERRI TORIES 

BETWEEN: 

JOSEPH DRYBONES 
Applicant 

- and = 

HER MAJESTY THE QUEEN 
Respondent 

NOTICE OF INTENTION TO CROSS ~APPEAL 

WHEREAS a Notice of Application f o r Leave to Appeal 

has been filed by the Agent for the Attorney- General of Canada 

from the judgment of the Honourable Mr . Justi c e W .G. Morrow 

pronounced the 5th day of June, 1967 at Yellowknife, in the 

Northwest Territories allowing the app eal of the applicant 

from his conviction by His Worship, John Anderson ~Thompson, 

a Justice of the Peace in and for the Northwest Territories , 

made the 10th day of April, A.~ . 1967 at Yellowknife in the 

Northwest Territories , upon the following offence, namely: 

1. That the said Applica nt, Josep h Drybones of 
Yellowknife, in th e Northwest Territorie~ on or 
about the 8th day of April, A. D. 1967 at ' 
Yellow~nife in the Northwest Territories, being 
an Indian , was unlawfully intoxicated off a 
res~rve, contra ry to Section 94(b) of the 
India~ Act , wh ereupon ~he Applicant aforesaid 
was fined ten dol13rs ($ 10 . 00) and costs of three 
dollars and fift y c ents ( $3.50) and in default 
t ~ spend three (3) da ys in custody (and was 
given one month to pay t h e fine a nd costs aforesaid) . 

AND WHEREAS the learned Mr . Justice W. G. Morrow 

rejected the argument of the Applicant upon appeal that an 



10. 

1 ' t he iLe spondent to 
Notice of Intention to Cross-Appea o ...... , ies dated the 
Court of Appeal for the Northwest Territor ' 
30th day of June 1967 

the 

Indian may not be convicted under SecGion 94 (b) of the 

Indian Act in the Northwest Territories and disallowed the 

said appeal of the Applicant on that ground; 

TAKE NOTICE that the applicant intends to apply for 

leave to cross-appeal and does hereby cross-appeal pursuant 

to the provisions of Rules 607 and 608 of the Consolidated 

10 Rules and Rule 13 of the Rules respecting Criminal Appeals 

promulgated October 24th, 1962, on the following grounds : 

1. That the learned Mro Justice W. Go Morrow erred 
in law in disallowing the appeal of the Applicant 
on the ground that an Indian may ndt be convicted 
in the Northwest T~rritories under Section 94(b) 
of the Indian Act. I 

AND FURTHER TAKE NOTICE t hat this cross-appeal is 

to this Honourable Court at the same sittings thereof as may 

be held to determine the appeal of the Agent of the Attorney 

20 General of Canada herein. 

30 

DATED at the Town of Yellowknife, in the Northwest 

Territories, this 30th day of June, A
0
D. 1967. 

sgd : Brian Purdy 
Counsel for the Applicant herein . 

TO: Mr. Justice W.Go Morrow, 
Judge of the Territorial Court, 
Court House, 
Yellowknife, N. W.T. 

Mr. A. Stewart (4), 
Deputy Registrar of the Court of Appeal, 
Court House, 
Yellowknife, N. W.T. 
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11. 

e Court 1 to the Suprem 
Notice of Motion for Leave to Appea b er 1967 
of Canapa dated the 14th day of Novem 

BETWEEN: 

IN THE 

ON APP EAL 

SUPREME COURT OF CANADA 

FROM THE COURT OF APP EA L 

FOR THE NORT~WEST TERRITORIES 

HER MAJESTY THE QUEEN 

Appellant, 

and 

JOSEPH DRYBONES 
Respondent. 

NOTICE OF MOTION FOR LEAVE TO APPEAL 

TAKE NOTICE that application will be made to this 

Honourable Court by Counsel on behalf of the Attorney 

General of Canada on Monday, the 27th day of November, 1967 

at the hour of 10: 30 o'clock in the forenoon, or so soon 

thereafter as Counsel may be heard, for an order granting 

leave to appeal to this Honourable Court from the decision 

of the Court of Appeal for the Northwest Terri tori es pro-

20 nounced on the 25th day of August, 1967 and supplemented by 

judgment dated the 21st day of September , 1967 dismissing 

the appellant's appeal from a judgment of His Lordship 

Mr. Justice W.G. Morrow of the Territorial Court of the 



12. 

. he Supreme Court 
Notice of Motion f o r Leave to Appea l tot ~n 

of Canada dated the 14th day of Novembe r 1 9::; r 

Northwest Te rritories pronounced at Yellowknife, in the 

Northwest Territories on the 5th day of June, 1967 

reversing an order made at Ye llowknif e by Mr 0 John 

Anderson Thompson, a Justice of the Peac e in and for 

the Northwest Territo r ies~ on April 10, 1967 convicting 

the Respondent, an Indian , on a charge tha t he was on 

or about the ath day of April, 1967 at Yell owknife 

10 unlawfully intox icated off a re serve , contrary to 

subsection (b) of section 94 of the Indian Act, 

R.S.C. 1952 , Co 149. 

20 

AND FURTHER TAKE NOTICE that the question of 

law upon which the Application for Leave to Appeal is 

based is tha t the Court of Appeal for the Northwest 

Territories erred in finding that section 94 of the 

Indian Act is rendered inoperative by reason of the 

Canadian Bill of Rights. 

AND FURTHER TAKE NOTICE that in support of 

this Application will be read the Reasons f or Judgment 

of the Court of Appeal for the Northwest Terr· t · i ories , 

the Affidavit of Clarence Donald MacKinnon h 
~ sworn t e 
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10 

Notice of Motion for Leave to Appeal to th e Supreme Court 
of Canada dated the 14th day of November 1967 

9th day of November, 1967 , and such further and other 

material as Counsel may advise and this Honourable 

Court may permit. 

DATED at Ottawa in the Province of Ontario, 

this 14th day of November, 1967 0 

TO: 

AND TO : 

AND TO: 

The Registrar of the 

D.S o Maxwell, QoCo, 
D,eput y Attorney General 

of Canada 

Supreme Court of Canada; 

Joseph Drybones , Esq 0 , 

the Respondent; 

Brian Purdy, Esqo , 
Counsel for the Respondent. 
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Af:fidavi t of Clarence Donald Mac Kinnon in support of the 
Notice of Motion, dated the 9th day of November 1967 

BET WEEN: 

IN THE SUPREME COURT OF CANADA 

ON APPEAL FROM THE COURT OF APPEAL 

FOR THE NORTHWEST TERRITORIES 

HER MAJESTY THE QUEEN 

Appellant, 

and 

JOSEPH DRYBONES 
Respondent . 

AFFIDAVIT 

I, Clare nc e Donald MacKinnon, Barrister and 

Solicitor, of the City of Ottawa in the County of Carleton 

and Province of Ontario, MAKE OATH AND SAY AS FOLLOWS: 

1. THAT I am a legal officer of the Department of 

Justice and as such have knowledge of the matters herein­

after deposed to. 
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15. 

Affidavit of Clarence Donald MacKinnon in support of the 
Notice of Motion, dated the 9th d ay of Novemb er 1967 

2. THAT on the 10th d ay of April 1967 an Information 

was sworn charging " •.• that Joseph DRYBONES of Yellow­

knife, Northwest Territories, on or about the 8th day 

ofl, April, A.D. 1967, at Yellowknife, in the Northwest 

. Territories, being an Indian, was unlawfully intoxi­

cated off a reserve, contrary to section 94(b) of the 

Indian Act". 

3. THAT on the 10th day of April 1967 the 

Respondent entered a plea of guilty to said charge 

before His Worship John Anderson Thompson , a Justice 

of the Peace in and f or the Northwest Territories, 

and was sentenced to pay a fine of ten dollars and 

costs and, in default of payment, three days' imprison­

ment. 

4. THAT the Respondent appea led by way of trial 

de novo and the appeal was allowed on the 5th day of 

June, 1967, by Mr. Justice W.G. Morrow of the Terri-

20 torial Court of the Northwest Territories. 

5. THAT Counsel on behalf of the Attorney 

General of Canada made ap plication for leave to 

appeal to the Court of Appeal for the Northwest Terri­

tories which was granted, but the appeal was dis­

missed by said Court on the 25th day of August, 1967. 
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Affidavit of Clarence Don a ld Ma cKi nnon i n s up port c f the 
Notice of Motion , dated the 9th da y of November 1967 

THAT in dismi ssing the app eal the Northwest 

Territorie s (G,ourt of Appeal he l d 

Indian Act , R0S 0Co 1952 , Co 149 , 

i nopera tive by the Canadi an Bi l l 

of Canada 1960 , Co 440 

SWORN BEFORE ME at the City of 

that sect:i on 94- of 

has been rendered 

o1, Rights j Statutes 

) 
) 

the 

Ottawa in the County of Car let on ~ ) 

Province of Ontario , this 9th 

day of November , 19670 

sgd : Pauline Sprague 

~mmi~sione r for taking 
Aff idavits wi th in the Province 
of Ontario. 

) 
) 
) 
) 
) 
) 
) 

sgd : Clarence Donald MacKinn o1 
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Granting Leave to Appeal, 
Order of the Supreme Court of Canada 
dated November 28, 1967 

IN THE SUPREME COURT OF CANADA 

FOR TH E NORTHWES T TERRITORIES 
ON AP PEAL FROM THE COURT OF APPEA L 

Tuesday, the 28th day of November, 1967 

BEFORE: 

BETWEEN: 

THE 
THE 
THE 

HONOURABLE JOHN ROBERT CARTWRIGHT' p. C •.' C .J .C. 
HONOURABLE MR. JUSTICE JUDSON 
HONOU RA BLE MR. JUSTICE SPENCE 

HER MAJESTY THE QUEEN 
Applicant 

and 

JOSEPH DRYBONES 
Respondent 

0 R D E R 

THE MOTION of the Applicant herein for an Order 
Granting Leave to Appeal to this Honourable Court from 
the judgment of the Court of Appeal for the Northwest 
Territories dated the 25th day of August 1967 and sup­
plemented by judgment dated the 21st day of September 
1967, on the ground that there is an important question 
of law involved, namely : -

whether the Court of Appeal for the Northwest 
Territories erred in finding that Section 94 
of the Indian Act R.SoCe 1952 cap. 149 as 
amended is rendered inoperative by reason of 
the Canadian Bill of Rights, Stat~ Can. 1960 
cap. 44, 

having come on for hearing before this Honourable Court 
on this day in the presence of Counsel for the Applicant 
and Counsel for the Respondent, and upon hearing what 
was alleged by Counsel aforesaid: 
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Order of the Supreme Court of Canada Granting Leave to Appeal j 
dated November 28, 1967 

THIS COURT DOTH ORDER AND ADJUDGE that the 
Applicant herein be , and hereby is, granted leave to 
appeal to this Court from the said judgment of the 
Court of Appeal for the Northwest Territories on the 
undertaking of Counsel that suitable arrangements be 
made for the cost of representation of the Respondent 
and if such cannot be made, this Court may then be 
spoken to. 

sgd : Kenneth JG Matheson 
REGISTRAR 
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19. 

Court of Canada:i Notice of Appeal to the Supreme 
dated December 11th, 1967 

IN THE SUPREME COURT OF CANA DA 

OF APPEAL FOR THE NORTHWEST TERRITORIES ON APPEAL FR OM TH E COURT 

BETWEEN: 

HER MAJESTY THE QUEEN 
Appellant, 

and 

JOSEPH DRYBONES 

Respondent , 

NOTICE OF APPEAL 

TAKE NOTICE that the above noted Appellant hereby 

appeals to the Supreme Court of Canada from the Judgment of 

the Court of Appeal of the Northwest Territories dated the 

25th day of August, 1967, and supplemented by Judgment dated 

the 21st day of Septemb er, 1967~ dismissing the appeal of 

the above noted Appellant upon the following ground:= 

THAT the Court of Appeal for the Northwest Terri­

tories erred in upholding the decision of the 

Territorial Court of the Northwest Territories 

acquitting the Respondent of an offence contrary 

to Section 94 (b) of the Indian Act ~ R
0
S

0
C

0 
1952, 

r 
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Notice of Appeal to the Supreme Court of Canada, 
dated December llth,1967 

ch. 149, on the ground that Section 94 of the Indian Act 

is rendered inoperative by reason of the Canadian Bill 

of Rights, Stato Cano 1960, ch. 440 

DATED at Ottawa, in the Province of Onta rio 1 

this 11th day of December, 1967 0 

DoSo Maxwellj 
Deputy Attorney General of Canada . 

TO: The Respondent and his Solicitor 

AND TO: The Registrar of this Honourable Court 0 

........... 
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Agreement as to Oontents of Case. 

IN THE SUPREME COURT OF CANADA 

OF AP PEAL FOR THE NORTHWE.ST ON APPEAL FROM THE COURT 
TERRITORIES. 

B E T W E E N: 

HER MAJ ES TY THE QUEEN 
Appellant , 

and 

JOSEPH DRYBONES 
Respondent. 

AGREEMENT AS TO CONTENTS OF CASE 

IT IS AGREED between the parties hereto 

tpat the case on appeal shall comprise the following: 

PART I 

1) Information and complaint of Constable 

M. A. Mohr against the respondent herein 

dated the 10th day of April 1967. 

2) Notice of Appeal on behalf of the Respondent 

to the Territorial Court of the Northwest 

Territories dated the 26th day of April 1967 . 
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Agreement as to Contents of Case. 

3) Notice of Appea l on behalf of the Appellant 

to the Court of Appeal for the Northwest 

Territories dated the 27th day of June 1967. 

4) Notice of Intention to Cross Appeal on behalf 

of the Respondent to the Court of Appeal for 

the Northwest Territories dated the 30th day 

of June 1967. 

5) Notice of Motion for Leave to Appeal to th~ 

Supreme Court of Canada on behalf of the 

Appellant dated the 14th day of November 1967. 

6) Affidavit of Clarence Donald MacKinnon dated 

the 9th day of November 1967 in support of the 

Notice of Motion dated the 14th day of 

November 1967. 

7) Order of the Supreme Court of Canada granting 

leave to appeal herein dated the 28 th day of 

November 1967. 

8) Notice of Appeal to the Supreme Court of Canada 

dated the 11th day of December 1967. 

9) Agreement as to Contents of Case on Appeal . 
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Agreement as to Contents of Case. 

PART II EVIDENCE - Nil 

PART III EXHIBITS Nil 

PART IV - JUDGMENTS, REASON FOR JUDGMENTS 

1) Judgment of John Anderson Thompson, a 

Justice of the Peace convicting the accused 

(Respondent) dated the 10th day of April 1967. 

2) Judgment of the Territorial Court of the 

Northwest Territories acquitting the accused 

respondent dated the 5th day of June 1967. 

3) Reasons for Judgment of the Honourable 

Mr. Justice W. G. Morrow of the Territorial 

Court of the Northwest Territories dated 

the 5th day of June 1967. 

4) Judgment of the Court of Appeal for the 

Northwest Territories dated the 14th day of 

September 1967. 

5) Reasons for Judgment of the Court of Appeal 

for the Northwest Territories dated the 

25th day of August 1967. 
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Agreement as to Contents of Case o 

6) Supplementary Reasons for Judgment of the 

Territorial Court of the Northwest Territories 

dated the 21st day of September 19670 

7) Certificate of the Registrar of the Court 

of Appeal for the Northwest Territorieso 

8) Certificate of the Solicitorp 

DATED this 18th day of December 1967. 

"Do Ho Christie" 

Solicitor for the Appellant 

"Brian Purdyf per ROH. Barrigar" 
Solicitor or the Respondent 



PART II EVIDENCE = NIL 



'TIN = SJ,I8IHX3 III J.HVd 



PART IV JUDG:f\'IENTS, REASON FOR JUDGMENTS 
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Order of John Anderson-Thompson, J .P. convicting the 
Respondent, da ted the 10th day of April 1967 

JUDGMENT 

PLACE 

DATE: ••••••••••• 0 

Yellowknife, N. W.T. 

April 10, 1967 

FOR CROWN: ..... . . R.C.M.P. 

FOR DEFENCE: 

INTERPRETER: 

Mr. George Smith (sworn) 

None 

PLEA: •. . ......... Guilty 

Crown Witness: ... 

Defence Witnesses: 

JUDGMENT: 

SENTENCE: 

EXHIBITS: 

Found guilty as chqrged. 

Fined $10.00 and costs $3.50 and 
in default to spend 3 days in 
custody, and given one month to 
pay fine. 

sgd : John Anderson-Thompson, MS.,JP. 
Magistrate or Justice of the Peace . 

(SEAL) 



26. 

Order of the Terri torial Court of t he Northwe sv Territori e s 
Acquitting the Respondent, dated t h e 5th day of June 1967 

ORDER ACQUITTING ACCUSED 

CA NADA ) 
NORTHWEST TERRITORIES ) 

Crimina 1 Code 
Form 330 
(Secti on 482 ) 

BE IT REMEMBERED tha t on t he 5th day of June 

10 A.D . 1967 at Yellowknife , Nor t hwest Territori es ~ J oseph 

DRYBONES of Yellowknife, Northwest Territories, was tr i ed 

upon the charge tha t 

JOSEPH DRYBONES of Yel l owknife, Northwest 

Territories , on or about the 8th day of Apri l AoDo 1967 

at Yellowknife in the Northwest Territories, being an 

Indian, was unlawfully int oxicated off a reserve, contrary 

to Section 94(b) of the Ind i an Act , and wa s found not guilty 

of the said off ence o 

DATED this 5th day of June AoD. 1967 

20 at Yellowknife , Northwest Ter ritories 

sgd : J. Stewart 
Clerk of the Ter ritoria l Court 

I her eby ~e~t ify that _th e _foregoi ng is a true copy 
of the original of whi ch it purports to be a copy . 

( S E A L ) 
sgd : J. Stewart 

Clerk of t he Court 
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Reasons for Judgment of The Honourable Mro Justice 
W.G. Morrow of the Territorial Court of the Northwes t 
Territories, dated the 5th day of June 1967 

IN THE TERRITORIAL COURT OF TH E NORTHWEST TERRITORIES 

BETWEEN: 

HER MAJESTY THE QUEEN 
Respondent 

JOSEPH DRYBONES 
Appellant 

REASONS FOR JUDGMENT 

of The Honourable Mro Justice W .. Go Morrow 

Tqe appellant was found guilty at Yellowknife, in 

the ~orthwest Territories, on April 10, 1967, and sentenced 

by John Anderson Thompson, a Justice of the Peace 0 The 

plea was guilty and the sentence was a fine of $10.00 and 

costs or three days on defaulto The appellant was not 

represented by counsel at the trial. 

The charge to which the appellant plead guilty 

20 was that the appellant: 



Re~sons for Judgme nt of The Honourable Mro Justic e 
W.G. Morrow of the Territoria l Court of the Northwest 
Territories, dated the 5th day of June 1967 

"on or about the 8th day of Apri .1 9 AoD o 1967 at 
Yellowknife in the Northwest Territoriesj being 
an Indian, was unlawfully intoxicated off a reserve 9 
contrary to Section 94(b) of the Indian Act o" 

Notice of appeal was filed April 27 , i967, and 

raised legal as well as factual grounds for interfering 

10 with the verdict of the Justice of the Peaceo 

. I 
I 
I 

f 
\ 

I 20 l 

At the opening of the appeal before me an appli­

cation was made by counsel for the appellant to include the 

Canadian Bill of Rights as a further ground of appeal and 

to p~r111it the plea of nGuilty" to be withdrawn . 

Wh$n it became clear that the appellant did not 

understand English and t hat therefore there was some serious 

doubt as to whether he fully apprec\ated his plea in the 
I 

lower court, he was allowed to withdraw his original plea 

and the appeal proceeded as a trial de novo with a plea of 

ttNot Guilty". The Canadian Bill of Rights was allowed to 

become a ground of appeal. 

Six witnesses in all were called by the Crown 

and none by the defence. 

It would appear from Section 94 (b) of The Indian 

Act, R.S.C. 1952, c. 149, set out below that there are 

three elements of the offence charged , and it was common 

ground that failure to establish one or more could be fatal 

to the Crown's caae (Regina v . Modeste (1959) 31 W.W.Re 84). 
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Reasons for Judgment of The Honourable Mro Justice 
W. G. Morrow of the Terri toria 1 Court of t he Northwest 
Territories, dated the 5th day of June 1967 

Section 94 state s : 

"An Indian who 

(a) 

( b) 
( C ) 

has intoxicants in his 
possession, 
is intoxicated, or 
makes or manufactures 
intoxicants 

"off a r eserve, is guilty of an offence and is 
liable on summary conviction to a fine of not 
less than ten dollars and not more than fifty 
dollars or to imprisonment for a term not 
exceeding three months or to both fine and 
impri s onmentotl 

The suggested three elements of t he offence are : 

(1) he is an Indian, (2) he is intoxicated, and (3) he is 

off a reserve. 

20 The events leading up to the laying of the charge 
I 

took place shortly after 11 ~00 p.m. o'clock in the evening 

J of April 8, 1967 , on the premises of Old Stope Hotel in 

Yellowknife. 

The evidence of R.C.M.Police Constables P. w. 
Pertson and J. Woll and of Hilda Rasche, wife of the hotel 

manager, s~tisfie s me that when the appellant was found 

by them on the f loor of the hotel lobby he was intoxicated 

and I so find. 

Brian Purdy, counsel for the appellant, asked me 

30 to hold that his client was not proven to be an Indian. 



JO. 
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Reasons for Judgment of The Honoura ble Mr o Justice 
W. G. Morrow of the Territorial Court of the Northwest 
Territories, dated th e 5th day of June 1967 

His argument was based on the definition of a n Indian con­

tained in The Indian Act, namely Section 2 (g)o This 

section defines an Indian as "a person who pursuant to 

this Act is registered as an Indian or is entitled to be 

registered as an Indian"o He proceeded to argue that the 

Crown had failed to establish that the appellant was in a 

10 band (Section 2 (1) (a)), that no Indian Register (Section 5) 

was produced, and that the entitlement to be registered as 

an Indian (Section 6) was not proven with failure to pro­

duce a band list, and that there was no evidence before me 

of a declaration by the Governor in Council (Section 2 (1) 

(a) (iii)). 

The Crown produced as a witness one Joe Sangris, 

who has held the posi tiop of Chief Elndleade'r of .the Indian 

Village at Yellowknife for some sixteen yearso He described 

how he had known the appellant from the time he was born, he 

20 knew his wife Madeline, and th e father of the appellant
0 

This witness described how the appellant moved from the 

previous Indian Settlement to the present village, how he 

had been raised there from infancy, and was in receipt of 

Treaty money once a year. 

David George Greyeyes, a second Crown witness , 

was Regional Director of Indian Affairs, and the officer 
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responsible to look after Indian records, contractual 

obligations, and otherwise represent his Department in its 

carrying out the various Treaties affecting t he Indians. 

This witness produced the official record sheet showing that 

an Indian by the name of Drybones was carried on the Depart­

ment records as an Indian, that he was shown as having no 

10 children, and was married to a Madeline Crapeau. A photo­

stat of this record was marked Exhibit 1. The record was 

I 
I 
l 
I 
' I 

I 

20
1 

I I 
I 

used for payment of Treaty money. Under cross-examination 

by defence counsel this witness described how records such 

as Exhibit 1 are maintained for each Treaty and are made 

up from a master list. 

I am satisfied from the above that the appellant 

is an Indian within the meaning of The Indian Act. R. v. 

Myers (1925) 2 W.W.R. 471 and R. v. Howson (1894) 1 Terr. 

L.R. 492, have been helpful to me under this heading. 

This brings me to the third suggested element of 

the offence. Both Chief Joe Sangris and David George Grey­

eyes testified that there are no Indian reserves in the 

Northwest Territories and I so find. There remains the 

problem of whether the Crown has proven its case by estab­

lishing that the appellant cannot in fact be on a reserve 
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if there are none to be on, and therefore he is off a 

reserve, or whether it is possible for a person to be off 

a reserve in the language of The Indian Act if there is no 

reserve to be off of. 

To me the question at this point resolves itself 

into a question of law and I must refer to what cases, if 

any, have already discussed this question. 

It would appear that this question is peculiar 

to the Northwest Territories and t he Yukon, where, unlike 

the rest of Canada, no reservations have been set aside or 

designated. 

The problem appears to have been considered by 

Mr. Justice Sissons of this court in two cases, one of which 

is reported. 

The reported decision, R. v . Modeste (supra), 

deals with the very s ame problem as is before me. At page 

20 88 of the report the learned justice remarks on the fact 

: 1 
' \ 

I 

that the lands granted to __ the India ns und er their treaties 

had not yet been designated and reserves never established . 

He does state, however, "The accused must be intoxicated 

off a reserve. It seems iglplied t hat t here is a reserve 

to which and on which the Indian belongs. 11 
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While a t f irs t bl u sh i t would s eem t ha t S issons J. 

has decided the que stion now b e f ore me j) as I read the j udg­

ment he has treated the ques t i on a s on e of fact r a ther than 

law and although I must , and would in a ny event out of my 

respect for Justice Sissons, p~y great defer ence to his 

ruling, nevertheless, if I am cor rect here, then he has not 

10 settled the legal point o 

Again in his second decision, R. v . Gully (unre­

ported), he treats it as a question of fact saying, "I am 

still firmly of the view t hat the prosecution has not 

established t hat he was intoxi cated off a reserve." 

In so fa r as t~ese t wo decisions go, therefore, 

they suggest that " off a reserve" is an element of the 

offence charged and that p ossibly had the learned Justice 

been required to settle trelegal point he was inclined to 

the view that it was implicit in a charge of being "intoxi-

20 cated off a reserve " t hat t he r e be a reser ve in e x istence 

to be off of . 

The above t wo ca ses appear to be the only cases 

in which the Territoria l Court of the Nort hwest Territories 

ha s been concerned with this prob lem . 
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The circumstance of there being ttno reserve" 

appears to be found in the Yukon Territory as well, Regina 

v. Peters (1967) 50 C.R. 68; 57 W.W.Ro 727. 

In Regina v. Peters (supra) the Yukon Territory 

Court of Appeal was faced with the problem of whether an 

Indian within the meaning of The Indian Act could be prose-

10 cuted for a liquor offence under The Liquor Ordinance, 

R.O.Y.T. 1958, c. 67. The court held that tne Ordinance was 

not applicable to Indians because The Indian Act made 

provision for the use and possession of intoxicants by 

Indians. Although the judgment makes reference to the lack 

of reserves in the Yukon Territory there does not appear to 

be any direction by thecourt in that connection. An 

examination of the actual appeal book giving rise to the 

appeal indicates this point was not before the court. 

In a second case, Regina v. Corbek ( 1966 ): 3 C. C. C. 

20 323, Magistrate W. J. Trainor of the Yukon had occasion to 

discuss a charge involving an Indian found in "an intoxi­

cated condition in a public place" also under The Liquor 

Ordinance (supra). Although, again, the decision is based 

on the inapplicability of The Liquor Ordinance because of 

The Indian Act applying, the learned magistrate's reasons 
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for judgment do con t ain t he phras e : " There ar e no reserv e s 

in the Yuk on Te rritory so anywh er e i n t he Yuk on Territory 

is off a r e serve wi t h in the me a n i n g o f the Indian Ac t. " 

It wou l d a pp ear, ther ef or e :, tha t a l t h ou gh t h e r e 

is a dive rgenc e of opin ion to be f oun d in the a bovemen ti one c 

decisions, nonethel e ss, t h e fiel d i s open a nd mus t be s ettl ec. 

10 in t he p resent cas e . 

A r eview of the l egisla t i on r e la ting t o Indians 

an d l e a di n g up t o t he pr e s en t Se c t i on 94 t he r efor e become s 

de sirable . 

As early as 188 6 r efer enc e s ar e f ound t o " r e s e rves " 

in the l egisla t ion, The Indian Act 18 36 , R . S . C . c. 4.3. In 

t h i s s t atut e proh i b ition s wi t h res p e c t t o i n tox icants and 

the supplying of same are fou n d . "Ev ery one who s e lls • • . 

supplies ••• a n y Indian or non-trea t y I nd ian, any intox i-

cant, •• • "(Se c. 94); "any constab_ e ma y e C e arr e st any 

20 Indian or non- t r eaty Indi an whom h e f' inds i n a stat e of 

intoxication," (S e c. 104). The onl y r eference to r e s e r ve 

( on or off) in t h e s e s e ctions r e l ate s to a per s on HhO '' opens -
on any r e serve a tavern hous e II ( Se c. 94). • • • . . • 

Section 94 a b ov e was ame n de d by Ch apte r 22, 1888, 

but r e taine d the same e ssent i al lan gu a ge and me aning . 

In 1894, Chapt er 32, a ch an ge t akes plac e and 

S e c t ion 99 cont ains "may a r r e st •• • an y p erson or Indian 

foun d gambling, or drunk • •• on a ny par t of a reserve ." 
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When the 1886 statute is carried forward in the 

1906 Revised Statutes of Canada as Chapter 81, we find a 

greater area covered in respect of intoxicants, but little 

material change. Again it is an offence to: "sell 

supply. to any Indian any intoxicantn (Sec. 135 

(a)), "found in possession in wigwam . . . n (Sec. 13 5 ( c)) ; 

10 "Indian . . . has in his possession intoxicant n (Sec. 137) . 

In this statute Section 135 (b) refers to nopens • on 

any reserve", Section 135 ( c) refers to the wigwam "on 

reserve", and Section 139 again states: n. • • may arrest 

Indian found drunk ... on any part of a reserve". 

In 1914, Chapter 35, a new section 149 (2) is 

introduced. It has nothing to do with intoxication as 

such but is interesting in its reference to inciting Indians 

to partake in ceremonial dances and such. Part of the 

language is: "any Indian, in the province of Manitoba, 

20 Saskatchewan, Alberta, British Columbia, or the Territories 

who participates in any Indian dance outside the bounds of 

his own reserve". 

It is to be noted that at this time the Government 

of Canada is referring to "outside the bounds of his own 

reserve" in respect to the Territories at a time when not 

only were there no reserves in the Territories but where 
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there had not yet been a treaty with the Indians in the 

Territories (Treaty No. 11, Sikyea Vo The Queen (1964) 

S.C.R. 642). 

Chapter 26, 191a, introduces. a new Section 122A 

in reference to enfranchisement of Indians and part of the 

wording is perhaps of some interest: ss. (1) "lf an 

10 Indian who holds no land in a reserve, does not reside on 

a reserve and does not follow the Indian mode of life, makes 

application to be enfranchised • • • ", and ss. ( 3) "This 

section shall apply to the Indians in any part of Canada . " 

In respect to acquirement of land an amendment 

in 1922, Chapter 26 , Section 197, makes reference to "may 

acquire for a settler who is an Indian, land as well with­

out as within an Indian reserve". 

When the 1927 Revision of Statutes, Chapter 98 , 

came out, the old Section 137 of the 1906 Act, Chapter 81, 

20 became Section 126 but with no change in language. 

The first serious tton or off" reference in the 

legislation appears to come in with the repeal of ss. (c) 

of Section 126 and substitution of a new subsection (c) as 

follows: 
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"is found in possession of any intoxicant in 
the house, room, tent, wigwam, or place of 
abode of any Indian or non-treaty Indian 
whether on or off a reserve, or of any person 
on any reserve or special reserve, or on any 
other part of any reserve or special reserve;" 
(1936, c. 20, s. 6). 

The legislation then remained unchanged until the 

new Act, 1951, Chapter 29 came in on September 4th, 1951. 

This new Indian Act which is now Chapter 149 of the R.S.C. 

1952, contains the present section 94 and others. 

Reading from Section 88 down to Section 96A, there 

is not one section that does not in some manner contain a 

reference to on or off or outside or from a reserve. 

Nowhere in this statute is there any reference to 

or carry over of the phrase "who follows the Indian mode of 

20 life" contained as part of the definition of non-treaty 

Indian in Sec. 2 (i), ch. 43, 1886, and carried forward in 

Section 135 (a), 1906, ch. 81 and in Section 122 A (1), 

1918, en. 26. 

Chapter 40 of the Statutes of Canada 1956, by the 

repeal of Section 95 and insertion of a new Section 96A, 

introduces exceptions to the offences where provinces permit 

sales of liquor to Indians. 
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There can be no doubt but that The Indian Act 

applies throughout Canada, equally to the Northwest Terri­

tories as tothe Yukon and to the provinceso ls one to say 

that an Indian who has always lived in the Northwest Terri ­

tories where there have never been reserves is t o be treated 

differently in the application of a section such as Section 

94 than an Indian from an Alberta reserve who happens to be 

in the Northwest Territories on a visit -- and obviously 

off a reserve? "It is desirable that there should be 

uniformity of Dominion legislationa 11 R. Vo Irwin (1919) 

court should normally put that construction on legislation 

that will produce the greatest harmony and the least incon-

sistency. City of Victoria Vo Mackay (1918) 1 WoWoRo 863 

and 56 SoC.R. 5240 

Although normally full effect should be given 

20 to every word in a section or in a statute "yet if no 

sensible meaning can be given to a word or phrase, or if 

it would defeat the real object of the enactment, it may, 

or rather it should, be eliminatedou Maxwell on Statutes~ 

Eleventh Edition, Po 2280 
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To apply t he ab ove basic rules of construction 

to Section 94 of The Indian Act it appears to me that I 

must read the section as if noff a res e r v en were not an 

essential element of the offence but r a ther an incidental , 

and I so do. 

I cannot help but remark, in passing from this 

10 subject, that 1 find it difficult to understand how such 

confusion in legislation could b e allowed to continue for 

so long, particularly since the difficulty was clearly 

suggested in the judgme nts of Sissons , J. referred to above. 

In respect to the first ground of appealj there ­

fore, I find against the appellant. 
I 

The second main ground of appeal is to the effect 

that Section 94 of The Indian Act offends the basic rights 

and freedoms guarartteed by the Canadian Bill of Rights, and 

particularly by Section 1 (b). Th e argument presented on 

20 behalf of the appellant is that the effect of Sections 94 

and 96 taken togeth er , by providing for a stiffer penalty 

(namely by a minimum penalty) and by its wider application 

(an offence to be intoxicated even in a n Indian's own home) 

is placing an India n because of his r ace or color in a 

different position to that of his fellow Canadians. The 

Liquor Ordinance, R . O. N.W . T. ch. 60 , contains no minimum 
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penalty and does not ma ke it a n offence to be drunk in one vs 

own home. It is argued that this is di s cri~ination based 

on race and color pure and simp l eo 

Section 1 (a) and (b) provides ~ 

11 1. It i s hereby recognized and declared 
that in Canada there have existed and shall 
cont inue to ex ist wi t hout discrimination by 
reason of race, nati ona l origin, colour, re l i ­
gion or sex, the following human rights and 
fundamental freedoms, namely : 

provides: 

(a ) t he right of t he individual to l i fe j 
liber ty j s ecuri t y of the person and 
en joyment of proper ty, a nd the right 
not to be deprived thereof except by 
due proc ess of law ; 

(b) the r ight of the individual to equality 
before the law and the protection of 
the l aw; 

Again, Section 2 of th e Canadian Bill of Rights 

"Every l aw of Ca nada s hall , unless it is 
expressly declared by an Act of the Parlia­
ment of Canada that it shall opera t e notwith­
standing the Canadian Bill of Rights be so 
con~trued a~d a~plied as not to abro~ate , 
a?ridge o~ infringe ?r to auth orize the abroga­
t~on, abridgment or inf~ingement of any of the 
rights or freedoms herein recognized and 
declared • . . n 
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The provisions contained in The Indian Act and 

directed to the problem of intoxication were all in effect 

before the passing of the Canadian Bill of Rights and so 

Section 2 above governs. 

In considering this ground of appeal, which 

incidentally was also raisecl in Regina v. Peters (supra), 

10 two cases must be considered, namely Regina Vo Gonzales 

(1962) 37 C.R. 56; 37 W.W.R. 257; 132 CoC.C. 237 ; 32 D.L.R. 

(2d) 290, and Robertson et al v. The Queen (1963) S.C.R. 

651. 

In Regina Vo Gonzales (supra), the Court of Appeal 

of British Columbia was faced with essentially the same 

problem as is found in the present case, namely, the effect 

of possession under Section 94 of The Indian Act. Davey, 

J.A., without discussing t,he meaning of Section 1 of the 

Canadian Bill of Rights, got over the problem by treating 

20 the statute as a general Act and The Indian Act as a special 

Act which, in his opinion, overrode it. Tysoe J.A. (concur-

red in by Bird J.A.) took the position that Section 1 (b) 

of the Canadian Bill of Rights did not mean that every 

person "should have the same rights , the same duties and 

the same liabilities as everyone else" and further on in his 
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judgment takes t he position that Section 1 (b ) "means in a 

general sense that there has existed and there s hall con­

tinue to exist in Canada a right in every person to whom a 

particular law relates or extends, no matter what may be a 

person's race, national origin, colour, religion or sex 

to stand on an equal footing with every other person to 

whom that particular law relates or extends o 1t 
0 0 0 

I~ Attorney General of British Columbia Vo McD onald 

(1961) 131 CoCoCo 126, the same problem was resolved by 

holding that Section 94 (a) of The Indian Act was not in 

conflict with the Canadian Bill of Rightso 

It seems clear to me that if this was all then 

I would be bound to follow, and indeed should foll ow , the 

reasoning of the learned appeal justices abovementipned 0 

However, there are further factors that must be taken into 

consideration by me in this respecto 

Since the Gonzales case, however~ the Supreme Court 

of Canada has had occasion to consider the Canadian Bill of 

Rights, and although the problem involved the freedom of 

religion, namely Section 1 (c), the remarks of the court in 

that de ci sion lead me to believe that the Gonzales case 

can no longer be considered as completely governing on the 

subjecto The Supreme Court decision is Robertson et al 
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At pa ge 657 )) Ritchie J. s t a tes that " t h e effe ct 

of the Lord ' s Day Act rath er than i ts purpose must be 

looked at in order t o determine whether i t s applica t ion 

involves the abro gation, abridgm~nt or infringement of 

religious freedom • • • •-. If this be t he t est 1 and if I 

understand its application correctly , surely t he effect of 

The Indian Act cannot be said t o be other t han t o d i s crim­

inate, in other wor ds, to abrogate, abri dg e or infringeo 

The present case, unlike the above ones, arises 

out of the applica tion of The I ndian Act to t he Northwe s t 

Territories . In this region t her e is no pr ovincial legis­

lature as such but all levels of government are within the 

control of the Federa l Government. It is not without some 

importance tha t the Supreme Court of Canada has alr8ady held 

that Eskimos (another racial group found mainly in the 

Northwest Territories) are to be consid ered as Indians with-

20 in the meaning of Sect ion 91 (24) of Th e British North 
I 

America Act . Re Eskimos (1939) S .C. R. 104 ; (1939) 2 DoL 0 R0 

417. Section 4 (1) of The Indian Act provides that refer= 

ences to an Indian in that sta tute do not include Eskimos& 

This means that in the Northwest Territ ori es the authorities 

in enforcing liquor leg i s l ation , if The Indian Act provis = 

ions are acceptable , mus t of necessity treat Indians not 
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only differently from whit e C~nadians but also from the 

other group of aborigines, namely, Eskimos o One can argue 

with force that in its original conception these provisions 

of The Indian Act were clearly intended to protect the 

Indian as an aborigine but surely the force of this argument 

was spent when Eskimos were excluded. As it standsj there-

10 fore, this portion of The Indian Act is to me a case of 

discrimination of sufficient seriousness that, despite my 

respect for the opinions of the learned Justices of the 

Appeal Court of British Columbia in the Gonzales case abovej 

I feel I must differ from themj and hold that the intoxi­

cation sections of The Indian Act "abrogate, abridge or 

infringe" the Canadian Bill of Rights. 

When considering "effectn here I restrict the 

application to only those sections of The Indian Act dealing 

with intoxicants, the statute in large part being not dis-

20 criminatory but merely providing for such things as protec­

tion of property and other rights. 

Again, in the same report at page 66lj II/Ir. Justice 

Cartwright, admittedly dissentingj in referring to the state­

ment of Davey J.A. in the Gonzales case found at page 239 of 

the C.C.C. reportsj disagrees with the learned Justice of 

Appeal's view. He states: 
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"With the greatest of respect, I find myself 
unable to agree with this viewo The imperative 
words of s. 2 of the Canadian Bill of Rights, 
quoted above, appear to me to require the courts 
to refuse to apply any law, coming within the 
legislative authority of Parliament, which 
infringes freedom of religion upless it is 
expressly declared by an Act of Parliament that 
the law which does so infringe shall operate 
notwithstanding the Canadian Bill of Rights. 
As already pointed outs. 5 (2), quoted above, 
n1akes it plain that the Canadian Bill of Rights 
is to apply to all laws of Canada already in 
existence at the time it came into force as well 
as those thereafter enacted . In my opinion 
where there is irreconcilable conflict between 
another Act of Parliament and the Canadian Bill 
of Rights the latter must prevail." 

Under this heading of argument, counsel for the 

Crown, respondent, referred to the Order-in-Council No. 12 

found at page 4150 of the Canada Gazette, Vol. 93, declar­

ing that ss. (3) of Section 95 of The Indian Act should be 

brought into force. I cannot see how this event can assist 

in the . present case except perhaps to show an awareness in 

the Government of the need to relax at least one of the 

Act's liq4or provisions. 

In the end result, therefore, the appeal is 

allowed ~nd I direct that the fine and costs including 

security for costs for this appeal already paid, be refunded 

to the appellant . 
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I wish to thank counsel for both the appellant 

and the respondent for their assistance in t his caseo 

Among the many authorities cited to me, I should perhaps 

mention the following : R. Vo Otokiak (1959) JO C.R. 401; 

R. v. Mellon (1900) 5 Terr. L.R. 301 ; Rogers - Majestic 

Corp. Ltd. v. Toronto (1943) S.C.R. 440; R. v. Williams 

10 (1958) 12 C.C.C. 34; R. v. Shade (1951- 52) 4 W.W.R. 430; 

R. v. Johns (1962) 133 C.C . C. 43; R. v. Cooper (1925) 

2 W.W.R. 778; Laskin's Canadian Constitutional Law, 3rd Ed., 

p. 976; (1964) 42 C.B.R. p. 147-156; and Tornopolsky on 

The Canadian Bill of Rights , comm. p. 208 . 

Since an appeal from this decision is almost 

inevitable, it is my hope that Crown counsel's generous 

undertaking to remand all further prosecutions under The 

Indian Act will be continued until the appeal can be heard. 

sgd: W. G. Morrow 

20 June 5, 1967. 
Yellowknife, N.W.T. 

0. J. T. Troy, Esq., 
Counsel for the respondent. 

Brian Purdy, Esq., 
Counsel for the appellant . 
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REPORT OF CROWN AFPEAL 

Sir: 

Court House at Edmonton, Albert2 
14th day of September, 1967 

File No. N.W.T. App. 80 

I report the following particulars: 

Re: JOSEPH DRYBONES 

Offence: Unlawfully intoxicated off a reserve, Sec. 94(b) 
bf the Indian Act. 

Convicted by: His Worship John Anderson-Thompson, a Justice of 
the Peace in and for the Northwest Territories, 

At: Yellowknife, N.W.T. On: April 10th, 1967 

Sentence: Fined $10.00 and Costs $3.50, I/D THREE (3) DAYS. 
Appealed: Appeal h eard by Mr. Justice W. G. Morrow, who 

allowed the Appeal and Quashed the Conviction. 
Police Department Concerned: R.C.M.P. 

Crown Appeal to: 

Date Appeal Filed: 
Date of Hearing: 
Heard by: 

Date Released on 
Place of Hearing: 
Result of Appeal: 

Bail: 

Appellant's Solicitor: 

ACTION TAKEN IN APPEAL COURT 

Court of Appeal 

June 27th, 1967 
July Jlst,1967 

- N.W.T. 

Chief Justice S. Bruce Smith, 
Mr. Justice H. G. Johnson, 
Mr. Justice G. H. Allen. 

Edmonton, Alberta 
JUDGMENT WAS RESERVED ON JULY 31st, 1967, 
Reasons delivered on August 25th, 1967 . 
THE APPEAL OF THE CROWN rs DISMISSED . 

Respondent's Solicitor: 
J.C. Cavanagh, Esq., Q.C., 
B. Purdy, Esq., 

Fine Paid or 
Gaol Term Taken: Date Taken into Custody: 
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CERTI FICATE 

This is to cert i f y that the i nformation set out above is 
correct. 

(a) aRG-~Bat-~Ae -~~Be- aRe-ee~~s-aPe=~e-ee-Fe~~B~@~ 
te=tRe -a~~ellaR~ o 

(b) aRG-t4at- tBe-tiRe-aRe-ees~s-aFe-te-e@-Fe~HB@@@ 
~e-t~e -a~~e~laB~ls - se~is i~@Pa 

(Strike out either (a), (b) or both o ) 

sgd~ (signature illegible ) 

D/ Registra r 

(S E A L ) 

TO : l a The Minister of Justice 9 

OTTAWA, Ontarioa 

2o Offi cer Commanding tt Q tt Division » 
Roya l Canadian Mounted Police 9 

OTTAWA, On t ari o (3 copies) 

3 a Clerk of the Court~ 
Court House ~ 
YELLOWKNIFE , Na W.T. 
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BETWEEN : 

IN THE COURT OF APPEAL OF THE NORTHlrJEST TERRITORI ES 

The Court: 

The Honourabl e the Chief Justice 
The Honourabl e H. G. Johns on 
The Honourable G. H. Allen 

HER MA JESTY THE QU.E;BN 

Appellant 

- and -

JO SEPH DRYBOlTE S 

Re spond ent 

REAS ONS F OR JUDGMENT 

of The Honourable Mr. Justic e Johnson 

This is an application for l eave to app eal under 

Section 743 of the Criminal Code from the judgment of 

Morrow J., who heard the appeal from the magistrate under 

Section 719 (g). The appeal raises the question whether 

20 or not Section 94 of The Indian Act is r en dered inoperative 

by reason of the Canadian Bill of Ri ghts. 
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Territories, dated the 25th day of August 1967. 

The r e spondent was convict ed following a p l e a of 

guilty on a charge that he 

"on or about the 8th day of April, A.D. 1967, at 
Yellowknife, in the Nor thwest Territories, being 
an Indian, was unlawfully intoxicated off a 
reserve , contrary to Secti on 94 (b) of the Ind ian 
Act, 11 

On his a ppeal h e asked l ea ve to change his plea 

fr om gui lty to not guilty. Morr ow, J. granted leave to 

ch ange the plea, and, having heard the evidenc e on the 

t rial de novo, found that on the date and in the place 

mentioned in the charge, the respondent was intoxi cated. 

He allowed the appeal, however, holding that s e ction 94 of 

The Indian Act was di scriminatory l egi slation a gainst 

I ndians and thus came within s e ction 1 (b) of the Canadian 

Bill of Rights. The Crown's appeal is limited to this 

part of the learned appeal judge's decision . 

Section 94 of The Indian Act, R.S.C. 1952, c. 149, 

reads: 

"94. An Indian who 

(a) has intoxicants in his possession, 
(b) is intoxicat ed, or 
(c) make s or manufactures intoxicants 

off a reserve, is guilty of an offence an d is 
liable on summary conviction to a fi n e of not 
less than t en dollars and not more than fifty 
dollars or to imprisonment for a t erm not ex­
ceeding thre e months or to both fin e and 
imprisonment." 
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Re ason s fo r Judgment of the Court of Appe al f or the Northwest 
Territorie s, dated the 25th da y of August 1967. 

Pe rsons other than I ndians ar8 onl y li a ble to a 

penalty of fine or imprisonment if they are in t oxica ted in 

a public plac e , Liquor Ordinanc e , R . O.N.W.T . 1957, c . 60, 

s. 1 9 (1). 

The por tions of the Canadi an Bill of Ri ghts, S .C ~ 

1960, c. 44, relevant to this a ppeal a r e : 

11 1. I t is hereby recognized and declared that 
in Ca nada there h a v e e x iste d and shall c ontinue 
to exi s t without d i s c rimi nation b y rea s on of race, 
national origin , c olour , reli g ion or sex, the 
following human ri ght s and f undamental freedoms 9 

name l y , 

(b) the ri ght of the individual t o 
e quality b ef ore the law and the 
protect i on of the law; 

II . . . . 

"2. Every law of Canada shall, unless it 
is expressly declared b y an Act of the Parlia­
ment of Canada tha t it shal l opera t e notwith­
s tanding the Cana dian Bill of Ri ghts, b e s o 
c onstrued and ap pli ed as not to abrogat e

9 

abri dge or infringe or t o authorize t he abroga­
tion, abri dgment or infri ngement of any of the 
right s or fre ed oms here in recogniz ed and 
de clared 9 ••• " 

!i 'r:' • ( 2 ) / The expression 1 law of Canada' 
in Par t 1 me ans an Act of the Parliament of 
Canada ena cted b efor e or af ter the coming int o 
force of thi s Ac t, ••• and any law in for c e 
in Canada or in any par t of Ca n a da at the 
commencement of this Ac t that is subje ct t o b e 
r epealed , a b ol ished or altered by the Parl ia­
ment of Cana da." 
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We are all agree d that the decision of Morrow J. 

on this point is correct. We also agr ee with his r easons 

for arriving at this conclusion. 

Because the argument of counsel for tho Craun 

is based almost exclusively upon the contrary decision of 

the Court of Appeal of British Columbia in Regina v. 

Gonzales, 37 W.W.R. 257, it is necessary to consi der that 

case. That court held, dismissing an appeal from :Maclean J. 

of an appeal by way of stated case, that section 94 was 

unaffected by the Canadian Bill of Rights, and several 

different reasons for coming to that conclusion were given 

in that court and in the court below. 

It is not, I think, necessary to discuss the 

reasons of Davey, J.A. Cartwright J. in Robertson and 

Rosetanni v. The Queen (1963) S.C.R. 651, at page 661 

quotes from that judgment and on the following page states 

his reasons for disagreeing with the view that was stated 

20 in the quoted passage. Cart1...rright J. dissented from the 

judgment of the other members of the court but I can find 

nothing in the majority judgment that would conflict with 

the view that he expressed. 

The reasons given by Tysoe J.A. (concurred in . 
by Bird J.A.) for holding that this section of The Indian 

Act was unaffected by the Canadian Bill of Rights should, 

I think, be stated in his own words: 
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11 It would b e difficul t and indee d unwis e 
to attempt an exact a nd inclus i v e de f i ni ti on 
of sec. 1 (b) applicabl e t o all p ossib l e ca s es 
and circumstances and I have no inte ntion of 
doing so. It is suffici ent to say that in my 
opinion in its contex t s e c. 1 (b) means in a 
general s ense that the re has existed and there 
shall continue to exist in Canada a ri ght in 
every person to whom~ particular law relates 
or extends, no matter wh at may b e a per son's 
race, national ori gin, colour, r e li gion or sex, 
to stand on an e qual footing wi t h every other 
person to whom that particular law r elate s or 
extends, and a ri ght to the pr ote ction of"the 
law. 11 

and Jater, at page 265, h e say s: 

"Equality b e for e the law a s I have 
explained it is quite a different thing t o 
equal laws for e v e ryone which, a s I have 
already indicated, woul d b e a practical 
impossibility. Ne v e r have our laws b ee n the 
same for everyone r egardl e ss of such matt ers 
as age, ability and characteristics, but the 
two rights, 'equality b efor e the law' and 
'protection of the law 1 are deeply rooted in 
our traditions." 

This int e rpr e tation would r e strict equality 

JO before the law to equality b efore the courts. If this sub­

section means no more than this, it would hardly have 

seemed necessary to include it for this right has always 

been jealously guarde d by the courts. He also seems to say 

that s e ction 1 (b) p ermits le gislation t hat discriminates 

against race so long as all persons within the race that is 

discriminated a gainst ar e tr eat e d in the same way. This 



55. 

Reasons for Judgment of the Court of Appeal for the Northwe st 
Territories, dated the 25th day of August 1967 . 

interpretation would p ermit Parliament, without the express 

declaration require d by s ec tion 2, to enact r e s pe cting 

Indians the kind of l egislati on which was in forc e for so 

many years in the United Stat e s and which d enie d the 

coloured race equa:I;. rights wi th those en joyed by white 

people and which has be en struck down by the Supreme Court 

of that country during the last fift e en or so years. If 

10 such legislation is permitted to be so passed by the 

Parliament of Canada, the Act falls far short of the high 

purpose e xpressed both in the Act and its preamble. 

In support of the interpretation that he placed 

upon this section, Ty soe J. refers to the many restrictions 

that are placed by legislation upon different classes of 

persons -- he refers specifically to the judge s' inability 

to vote. Better knoi,m ones include special l egislation 

as to infants and persons of unsound mind. There are, of 

course, many of these restrictions throughou t our laws 

20 and there can be no question of the propriety of such le gis­

lation and the Bill of Rights leaves most of the se d iscrim­

inatory Acts unaffect ed . It is only those that discriminate 

"EX reason of race, national origin, colour, religion or 

sex" that ar e aff e cted by that Act. 

In some of the judgments in the Gonzales case, 

stress is laid upon the necessity for special le gislation 

to protect Indians. It has been the policy of the Canadian 
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g ove rnment in the past and is, no doubt, i t s continuin g 

policy, to treat I ndians i n many r e sp e c t s diffe re nt fr om 

other races in Canada. One woul d hav e hop ed tha t that c ould 

have been d one without subjecting Indians to penal ti e s a nd 

punishments diff er e n t to tho s e imp ose d on other r aces . If 

i t is not pos s ible to prote ct them other wis e , the Bi ll of 

Ri ghts permits discriminatory legislation t o continue or 

10 b e enacted , but Parliamen t must expre ssly declare t hat such 

Acts 11 s h all operate notwiths t anding t he Can adian Bill of 

Rights." 

It is t o b e remembered that wh en c ons ideri ng 

whethe r l egislati on is a f f e ct ed by the Bill of Ri ghts, it 

is not t he purpos e of such l egislat i on , no ma t t e r hoi·J bene­

ficial or n e ce ssary it may be thought t o b e , but it s eff e c t 

which must govern. (Ritch i e J. in Robe rtson an d Ros e tanni 

v. The ~~een (supra) at pag e 657). 

Full eff ect shoul d b e g iven to the pla in and 

20 ordinary meaning of t he word 11 expre ssly 11 in the phrase 

"unless it is e xpr e ssly declare d by an Act of the Parl iament 

of Canada that it shall operate notwithstandi n g t he Canadian 

Bill of Ri ght s . Once it ha s b een foun d that a s e c t i on of 

an Act is discriminat ory b y r eason of r ac e , n a t ion al ori gin, 

colour, r eligion or s ex , it follows that i t will n ot b e 

operative "unl e ss i t i s expr e ssly de c l a re d " to b e op erative . . 
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The interpretation placed upon section 1 {b) by 

Morrow J. is consonant with the spirit and purpose of' the 

Canadian Bill of Rights and I would accordingly refuse 

leave to appeal. 

A cross-appeal was filed. If this case is 

further appealed, our views on the point raised by it may 

be of some value. Morrow J. held (and in this he disagreed 

+O with a judgment of an earlier judge of' the Territorial 

Court), that the words "of'f a reserve" in section 94 permit­

ted a conviction notwithstanding that there were no reserves 

in the Northwest Territories, 1,\The words "off' a reserve" 

20 

is an essential element to be prdvea. in any charge laid 

under section 94, But once it is proved, as it was in the 

present case, that the offence was not committed upon a 

reserve, the reqµirement of' the section was satisf'ied, The 

fact that there are no reserves in the Territories is quite 

irrelevant. J' 

Edmonton, Alberta, 

August 25, 1967. 

J • C • Cavanagh, Esq. , Q .. c • 
counsel for the appellant. 

G, Brian Purdy, Esq., 
Counsel for the respondent. 

sgd: H. G. Johnson 

J .A. 

--
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IN THE COURT OF APPEAL OF 
THE NORTHWEST TERRITORIES 

BETWEEN: 

HER MAJESTY THE QUEEN 

Appellant 

-and-

JOSEPH DRYBONES 

REASONS FOR JUDGMENT 

I concur 

(sgd: S. Bruce Smith) 
C.J.A. 

I concur 

(sgd: G. H. Allen) 
J.A. 

Respondent 

(sgd) J.C. Cavanagh, Q. C., 7 .20 
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Of the Court of Appeal for the Northwest 
Supplementary Judgment 1967 
Territories, dated the 21st day of September 

IN THE COURT OF APPEAL OF THE NORTHWEST TERRITORIES 

The Court: 

BETWEEN: 

The Honourable the Chief Justice 
The Honourable H. G. Johnson 
The Honourable G. H. Allen 

HER MAJESTY THE QUEEN 

Appellant 

-and-

JOSEPH DRYBONES 
Respondent 

SUPPLEMENTARY JUDGMENT 

of The Honourable Mr. Justice Johnson 

It has been called to my attention that I stated in 

my judgment that leave to appeal had been refused. Leave to 

appeal was in fact granted and my judgment accordingly should 

have read that the appeal was dismissed rather than that Leave 

20 to appeal was refused. 

Edmonton, Alberta, 
September 21, 1967 

sgd: H. G. Johnson 

J.A.~ 
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J.C. Cavanagh, Esq., Q.C., 
Counsel for the Appellant. 

G. Brian Purdy, Esq., 
Counsel for the Respondent. 
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Certificate of the Registrar of the Court of Appeal f or t h e 
Northwest Territories , dat ed December 21, 1 967. 

IN TH E SUPREME COURT OF CAN ADA 

ON APPEAL FROM THE COURT OF APP EAL FOR THE NORTHWEST 
TERRITCrtl ES 

B E T W EEN: 

HER MA JESTY THE QUEEN 
Appellant , 

- and = 

J OSEP H DRYBONES 
Res pondent o 

CERTIFICATE OF REGISTRAR 

I, the undersigned, Registrar of the Court of 

Appeal for the Northwest Territories DO HEREBY CERTIFY that 

the foregoing case in one volume 1 being pages numbered one 

to sixty- three which is the case agreed upon by the parti es 

to the appeal, by their Cons ent as to Contents of Case 

dated the 18th da y of December , 1967 . 

AND I DO FURTH ER CERTIFY that all judgments and 

20 orders appearing therein have been settled and signed i n the 

form in which the y a ppear a nd where required entered , a nd 

that there are no re c orded r ea sons for judgment oth e r than 

those appearing in the s aid case o 
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Certificate of the Registrar of the Court of Appeal for the 
Northwes t Terri tori es, dated De cemb er 2lj 1967 . 

I N TESTIMONY WHERE OF I have hereunto subs cribe1 

~y hand and affixed the seal of the said Court of Appea l . 

for the Northwest Territor i es, this 21st day of De ce mbe r 

sgd : J. Ge CIONI 

REGISTRAR 
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Solicitor's Certificate. 

IN THE SUPREME COURT OF CANADA 

ON APPEAL FROM THE COU~T OF APPEAL FOR THE NORTHWEST 
TERRITORIES 

B E T W E E N: 

HER MAJESTY THE QUEEN 
Appellant, 

and 

JOSEPH DRYBONES 
Respondent, 

SOLICITOR'S CERTIFICATE 

I, D. H. CHRISTIE, hereby certify that I 

have closely examined the annexed print of the case in appeal 

to the Supreme Court of Canada and verily believe that the 

same is a true and correct reproduction of the originals of 

which they purport to be copies and traat all reasonable 

methods have been taken to attain that end and that the same 

has been proofread. 

"Do H. CHRISTIE" 
Solicitor for the Appellant 
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IN THE SUPREME COURT OF CAN.ADA 

On Appeal from the Court of Appeal of the 
Northwest Territor ies 

BETWEENg 

HER MAJESTY THE QUEEN, 

Appellant, 

- and -

JOSEPH DRYBONES , 
Respondent. 

FACTUM OF THE ATTORNEY GENERAL OF CAN.ADA 

• 1 



IN THE SUPREME COURT OF CANADA 

On Appeal from the Court of Appeal of the 
Northwest Territories 

BETWEEN: 
HER MAJESTY THE QUEEN, 

Appellant, 

- and -

JOSEPH DRYBONES, 

Respondent. 

F ACTUM OF THE ATTORNEY GENERAL OF CAN.ADA 
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BETWEEN: 

IN THE SUPREME COURT OF CAN.ADA 

On Appeal from the Court of Appeal of the 
Northwest Territories 

HER MAJESTY THE QUEEN, 

Appellant, 

- and -

JOSEPH DRYBONES, 

Respondent. 

F ACTUM OF THE ATTORNEY GENERAL OF CAN.ADA 

PART I 

STATEMENT OF FACTS 

1 . This is an appeal from an Order of the Court of Appeal 
of t he Northwest Territories pronounced on the 25th day of 
August, 1967, with a supplementary judgment delivered on 
the 21st day of September, 1967, (Case pp. 48-59) dismissing 
an appeal by the Appellant from the Order of the Honourable 
Mr. Jus tice Morrow of the Territorial Court of the Northwest 
Territ ories pronounced on the 5th day of June, 1967, (Case 
pp. 26-47) allowing an appeal by the Respondent, in proceed­
ings by way of trial de QQ.Y.9., from his conviction upon a 
plea of guilty on the 10th day of April, 1967, (Case p. 25) 
by Jus tice of the Peace John Anderson-Thompson for an 
alleged offence contrary to Section 94 (b) of the Indian Act 
R.S.C . 1952, c. 149. He was sentenced to pay a fine of 
$10000 plus costs in the sum of $3 . 50 and in lieu of payment 
'thereof a sentence of three days' imprisonment was imposed . 

2e The Appellant is an Indian within the meaning of para­
graph (g ) of subsection (1) of Section 2 of the Indian Act. 
The charge upon which the Respondent was convicted on the 
10th day of April, 1967, was that he " ... on or about the 
8th day of April, 1967, at Yellowknife in the Northwest Ter­
ritor ies , being an Indian, was unlawfully intoxicated off a 
:reserve , contrary to Section 94 (b) of the Indian Act". 
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3. Sections 94 and 96 of the Indian Act; Sections 19 (1) 
and 38 (1) of the Liquor Ordinance, Revised Ordinances of 
t he Northwest Territories 1956, c. 60, and Sections l (a) and 
(b) , 2 and 5 (2) of the Canadian Bill of Rights, Statutes of 
Canada, 1960, c. 44, provide: 

"94. An Indian who 
(a) has intoxicants in his possession, 
(b) is intoxicated, or 
(c) makes or manufactures intoxicants 

of f a reserve, is guilty of an offence and is 
liable on summary conviction to a fine of not less 
than ten dollars and not more than fifty dollars 
or to imprisonment for a term not exceeding three 
months or to both fine and imprisonment. 

11 96. A person who is found 
(a) with intoxicants in his possession, or 
(b) intoxicated 

on a reserve, is guilty of an offence and is 
l i able on summary conviction to a fine of not less 
t han ten dollars and not more than fifty dollars 
or to imprisonment for a term not exceeding three 
months or to both fine and imprisonment." 

11 19. (1) No person shall 
(a) be in an intoxicated condition in a public 

place; 
(b) supply liquor in a public place to a person 

who is intoxicated; or 
(c) except as provided in this Ordinance, con-

sume liquor in a public place. 

"38. (1) Every person, other than a corporation, 
who violates any provision of this Ordinance or 
t he regulations for which no other penalty is pro­
v i ded in this Ordinance is guilty of an offence 
and liable upon summary conviction to a fine not 
exceeding fifty dollars or to imprisonment for a 
ter m not exceeding thirty days or to both such fine 
and imprisonment . " 

11 1. It is hereby recognized and declared that in 
Canada t here have existed and shall continue to 
exist without discrimination by reason of race, 
nat ional origin, colour , r eligion or sex, the fol­
l owing human rights and fundamental freedoms, 
namely, 

(a ) t he right of the individual to life, liberty, 
security of the per son and enjoyment of 
pr operty , and the right not to be deprived 
t hereof except by due process of law; 
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" (b ) the right of the individual to equality 
before the law and the protection of the law; 

11 2. Every law of Canada shall, unless it is ex­
pres sly declared by an Act of the Parliament of 
Canada that .it shall operate notwithstanding the 
CANADIAN BILL OF RIGHTS, be so construed and applied 
as not to abrogate, abridge or infringe or to 
authorize the abrogation, abridgment or infringement 
of any of the rights or freedoms herein recognized 
and declared .•• 11 • 

11 5. (2) The expression 'law of Canada'in Part I 
means an Act of the Parliament of Canada enacted 
before or after the coming into force of this Act, 
any order, rule or regulation thereunder, and any 
law in force in Canada or in any part of Canada at 
t he commencement of this Act that is subject to be 
r epealed, abolished or altered by the Parliament of 
Canada." 

4o In quashing the conviction Mr. Justice Morrow states in 
20 his Reasons for Judgment that it was argued on behalf of the 

Respondent that the effect of Sections 94 and 96 of the Indian 
Act, t aken together, is discriminatory legislation based on 
race and colour and, therefore, contrary to the Bill of Rights, 
particularly Section 1 (b) thereof because, 

30 

40 

(a) Section 19 (1) of the Liquor Ordinance, which 
is of general application to persons other 
than Indians, does not prescribe a mini.mum 
penalty as do Sections 94 and 96 of the 
Indian Act; and 

(b ) It is an offence under the Indian Act for an 
Indian to be intoxicated even in his own home, 
but such conduct is not unlawful in relation 
to non-Indians. 

After r ef er ring to the judgment of a Judge of the Caribou 
County Cour t i n The Attorney General of British Columbia v. 
MgDonald (1961) 131 C.C.C. 126, the judgments of the British 
Columbia Cour t of Appeal and the Yukon Territory Court of 
App al in Re~i na v. Gonzales (1962) 37 C.R. 56 and Regina v. 
Peters (1967 50 C.R. 68 all of which consider Section 94 of 
the Indian Act in relation to the Bill of Rights, and 
Robertson and Rosetanni v. The ueen 1963 S.C.R. 651, His 
·1ords ip concl udes 11 ••• that t e in o.:xication sections of the 
Indian Act 'abrogate, abridge or infringe• the Canadian Bill 
.Q.f.jiights ". (Case p. 45). 
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5. The Northwest Territories Court of Appeal (Smith, CJ, 
Johnson and Allen, JJ.A) expressly agreed with the conclu­
sion arrived at by Morrow~ J., and with the latter's 
Reasons f or arDiVing at that conclusion. (Casa p. 53). 

6. The Appellant made application for leave to appeal pur­
suant t o Section 41 of the Supreme Court Act on the ground 
that t here was an important question of law arising out of 
t he judgment of the Northwest Territories Court of Appeal, 
namely, whether that Court erred in finding that Section 94 
of t he Indian Act is rendered inoperative by reason of the 
Canadian Bill of Rights. Leave was granted on the 28th day 
of November, 1967. (Case pp. 17 and 18). 



PART II 

POINT IN ISSUE 

7. Whether the Court of Appeal for the Northwest Terri­
tories er red in finding that Section 94 of the Indian Act 
is rendered inoperative by reason of the Canadian Bill 
of Rights. 
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PART III 

ARGUMENT 

8. Sec t ion 1 of the Canadian Bill of Rights expressly 
recognizes and declares that at the date of its enactment 
on the 10th day of August, 1960, there existed and would 
cont i nue to exist without discrimination by reason of race, 
national origin, colour, religion or sex certain enumerated 
human rights and fundamental freedoms including the right 
of t he individual to equality before the law and the pro­
tection of the law. The existence at that time of these 
human rights and fundamental freedoms must have reference 
to, and be circumscribed by, the laws of Canada as they 
then existed which laws included Section 94 of the Indian 
Act. See Robertson and Rosetanni v. The Queen (supra) per 
Ritchi e, J. (Taschereau, CJC, Fauteux and Abbott, JJ. con­
curring) at pages 654-5. 
9. In any event if the proper construction to be placed 
upon the Canadian Bill of Rights is that the law of Canada 
referred to therein includes laws enacted prior to the 10th 
day of August, 1960, the test applied in the courts below 
coming to the conclusion that Section 94 abrogates, abrid­
ges or infringes the Canadian Bill of Rights is not appro­
priate. It leaves the question whether Section 94 has been 
rendered inoperative having regard to the reasons assigned 
by those courts in coming to their conclusion entirely to 
whatever views might be expressed in legislation by legis­
lative bodies subordinate to Parliament (the Territorial 
Council of the Northwest Territories and the Yukon Terri­
tory derive their existence and legislative authority ex­
clusively from Parliament) or by the provincial legisla­
tures in cognate matters. It follows, therefore, that 
while in enacting Section 94 Parliament was making a law of 
general application to Indians across Canada without refer­
ence to regional considerations the Canadian Bill of Rights 
has been construed as making the operation of the Section 
dependent upon legislation enacted, or a failure to enact 
legislation, by the ten Provinces and two Territories. 
Under these circumstances the operation of Section 94 could 
not onl y vary from place to place in Canada but also from 
time to time depending upon amendments which may be made to 
t he Provincial and Territorial legislation. 

10 . I t cannot be said that special legislation in rela­
t ion t o an identifiable group, even though it may impose 
special sanctions or burdens on that group, of itself 
necessar i l y is in conflict with the Canadian Bill of Ri ghts . 
For exampl e , under Head 25 of Section 91 and Section 95 of 





7. 

10 

20 

t he Br itish North ..America Act Par liament has legislative 
jurisdict i on in relation to aliens and immigration. Pursu­
ant to this legislative authority Parl iament has enacted 
the Immigration Act R.S.C. 1952, c. 325, which contains 
provis ions of the kind just mentioned, but which are essen­
tial t o the good government of Canada or, for that matter, 
to t he good government of any other modern and organized 
society . Parliament should not be taken in employing the 
general language of the Canadian Bill of Rights to have 
manifested the intention of repealing all such legislation. 

12. ence will also be made t I Regina v. Gonzales 
(supra), egina v. Peters (supra) and The Attorney General 
of British Columbia v. McDonald (supra). 
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P.ART IV 

ORDER SOUGHT 

13, It is submitted on behalf of t he At torney General 
of Canada that the appeal should be allowed. He does not 
ask fo r costs. 

D. H. Christie 
C. D. MacKinnon 
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IN TH7: .SUPPJ,'ME !:-'.OUD.T OZ ,.:ANAI:•A 
ON APPEAL F ROM THF COURT OF APP EAL 

·2 0R TH~: NORTIBt,W ST T '~-RP. I':'.''OTU :i:,',S 

HJ· R MAJ FETY T HI QUEEN , 

Appel lant 

- and -

JOSEPH DRYBONF S , 

1-.e spondent. 

MEMORANDUM 0:-1 TH::< 

POINTS OF ARGUMENT O? THE RESPONDfNT - -- ··- - ··---· ----- ·-· - ·-·- - - . 

PART l 

30 STATEMENT OF FACTS 

This is an appeal fr om t he ,J udgme nt o f the Court of 
Appeal for the Northwe st Territor i e s , dated t he 2 5th day of 
August . 1967 , (Case , p. 50) which J ud g ment dismiss e d an ppe al 
by t he Crown o f the ,J u d gment o f the Honou r able Mr. J us t ice 
w. G. Morr ow dated the 5th d a y o f J une , 1967 , ( r:iase, p. 2 7 ) , 
who permitted a change o f pl e a fr om g uilty to not g ui lty and 
allowed an appeal b y way o f t ria.l 9e n ovq fr om t h e convicti on 

40 e ntered b y Justice o f t he Peace J o hn , nde r son-T :1ompson , el ated 
t h e 10th day o f Ap r il , 1967 U.ase ,. p . .?S ) . 

Leave to appeal to this Honour abl e Cou r t from the 
Judgment o f the Court of Appeal o f the Nor thwe s t Territ orie s 
was granted by Order da t ed the 18th day o f Novembe r• 1967 , 
(Case , p. 17) , upon application bv the :-: r own. 
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b ch ,.., ,ged that on t h e 8th dav 
The Respond e:mt h a s e e n c . - , • . 

- ' f . t h e No r t hwest 1 c rr1tor 1 es , 
Of April 1967 at Ye llowkni· e in -

· ' ' .c 1 J · n to' ricc1 t e d off a re s erve , 
being an Indian, h e was unlaw1- u _ -Y i - " . . gLJ 'b) -= 

Cont rar , . .f to S e c t.ion .: \ O L and thereby committe d a n o f .fen c e 
the Indian- Act. ( Ca s e, p. l). 

At a b out 11 ~4 0 o'clock in t h e eve ninq on t h~ 8th 
d ay of April 1967 as a rE su l t o f a complaint ma d e b y H~lda 

· · ' ' F t h e Old ~tape F ote l 1n Ra sche , assistant to t h e ma na9 e r o :.... - .c ' , - , - r . 
Ye llowknif e , Con stab l e s Wo o l and Perts on O .L the· h oyal ·~a na~ian 

· · · a ::1 n · overed the Respondent 1n an Mounted Police inve stig ate ana ~ isc -
intoxicated condition in the lobbv por tion of th e hotel , and 

place d him unde r a rrest. 

Mrs. Rasch e testified as to the condition of the 
Respondent and to t he fact that abcut 10 ~50 p.m . a waite r had 
e j e ct e d the Re sponc en t <:r om t h e b a r o f the Old Stope Hotel f or 
f alling asleep a t a tab l e . 

Da n ie l I<one l s kv, t h e S Ec r e t ary Treasure r o f t he 
Town of Ye llowkni f e, t e sti f i e d that thE· Ol d S topE Hote l was 
within the boundar i e s o f t h e 'T' own o f YE: l lowkni f e , and tha t t he 
Municipality 's f il e s d i d not disclos e a n y Ind i a n Re s erv e s wi t hin 
the boundari e s of t h e ··own o f Ye ll owk ni : e . 

J oe Sangris testi f ied that he was the : hief of t he 
Ye llowknife band of Dogrib Indians , that he was well acquainted 
with t h e Responde nt , and that the Respondent had been married 
£or about twenty years to Madeline Cr ape au. rlr . Sangris also 
testi f i e d t hat the Re spondent's father was Michael Drybone s , 
that the ~espondent had no children and received t r eaty money . 
In his testimony f·ir . S a ngris state d t hat the Yellowkni fe band 
of Dogrib Indians h ad n e ver lived on a reserve , and to t h e bes t 
of .M. r . Eangris I knowledge t h e r e were no r ese rve s i n the Nor thwest 
Terr itories. 

David Ge orge Gre~re y e s , ·c h e !"l.e g ional Di r ector. o f 
Indian Affai r s at F o ~t Smith , ~~os e r e spon sibi li tv it was t o 
look afte r the cont r actual obl i q a t ions o- the g ove r nme nt towa rds 
Inaians and to mai n t a in rcco d s o f all the bands in t he Dis t r i ct 
0£ the .M.acI'Ce n 7.i e, p r o d u c Ed t h e- o f f i ~ ial me mb e s hip reco ".:"d o f: t he 
Ye llowkni fe band. Th e rec o r d o f the Ye llo...,..rk ni£e b and s h o'l.l.red t wo 
othe r p e rsons name d ~los e ph Dr ybone s a s rnernbe r. s o f the band , but 
onlv one h a d a wif e b y t h e name o f r,: a.d E· l i n e . Mr . C: r E" eves 
explained that th e do c ume nt e nt E:' -i:-ed as r•' ~rhib i t l was the i n dividucl. 
r e cor d maintained b y h is off i ce f o r the : ro s eph Dr.vbo n Es wh ose 
wife was n amed Mad e lin e, a nd that t h e ma s t e r band- li s t li s t ing 

-
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de u~ erom the individua l 
all of the member s of the band was ma t · ~-· 

r ecords. 

· dence on his o~,m 
Th Res n1.ondent called no evi · . e 

behalf. 

}0 

PART 11 

POINTS IN ISSU~ 

20 1. Was the Cou r t of Appeal for the Nort_h_~est 
Territories in error in upholdin_g_ _the decisi~~ of the 
Territorial Court of the Northwest Territo~~e__p~acquitti n g t he 
Respondent c.f an offence cont-;~ry_ tq__§_e_~~ion 94 (b) of the 
Indian Act, R.S.C. 195=L_ c. 149 , on the ...9:.round that Sect.i.on 94 
of the Indian Act is ren¢Jer_~q_ _inope:i:-ati v~ _b..Y.._£~~~on __ q_f __ 1;he 
Canadian Bill of Rights, Stats. Can. 1960, c. 44? 

30 IT IS SUBMITTED that because the Indian Act a~plies 
selectively only to a certain race of people, and because 
Section 94(b) of the Indian Act imposes a more severe penal t y 
and creates an offence of intoxication with broader applicati~n 
than does corresponding sections of the Ligu~r Ordinance , 
R.O.N.W.T. 1956, c. 60, thereby ex~osing Indians to a greater 
likelihood of prosecution and penal consequences for intox­
ication, that therefore Section 94(b) of the Indian Act 
abrogates, abridges and inf ring es the right of Indians , b y 

40 reason of their race, to equality before the law, recognized 
by Section l(b) ~f the Canadian Bill ~f Rights, Stats. c an . 
1960 3 c. 44, and therefore Section 94(b) of the Indian Act 
is rendered inoperative by the effect of Section 2 o f t h e 
Canadian Bill of Rightso 

50 
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PART 111 

A R G U M E N T 

The charge against t};c 'R.espendent in thi .s case was 
18 laid under Sectim 94(b) of the Indian Act, · R S C. 1952, c . 149 , 

as amended, which reads: 

20 

94. An Indian who. • • 
(b) is intoxicatedo • ~ 
off a reserve, is guilty of an offence and 
is liable on summary conviction to a fine o( 
n~t less than ten doll~rs · and not m~re tha" 
fifty dollars or to impr1~onment for a term 
not exceeding three months or to b~th fine 
and imprisonment. 

It is . respectfully submitt€d that any Court 
having juri!i!dicti e n in the Northwest r:1.:·erri tories must, by virtut 
of the itrevisions of Section 17 ef the C~nada _E_vi_d_ence Act, 
R.S . C. 1952 c. 307 and Section· 29 of the Fvidence O:rdinan~e - · - ·. ·- · - --
R.O.N.W.T. 1956 c. 31, take judicial notice of Section 19 (l) 

30 (a) of the Liquor Ordinance, R.O. N.W.T. 1956 c. 60, which 
provides.: 

19.(l)No ~erson shall i •.• 
(a) be in an intoxicated c~nditi~n in a 

rublic place;. • • 

40 The ~nal ty prf\videf3 for an offence. under Se et ion 
19 ( 1) ( e.) nf .,the Ligt!_t?_~_Qr_dinance, R .. o .N . w T. 19.56 c 

O 
60, is 

set out in Secti~n 38(1) which provides: 

:rn. (l)'Every pers.,n, other than a eer~rat!,-n
0 

who violates any p rovision of this Ordinance 
or the regulations for which ~o other penalty 
is provided in this Ordinance is guilty of an 
offence and liable u~~n summary conviction to 

50 a fine not exceeding fifty dollars ~r to 
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imprisonment for a term not exceeding 
thirty days or to bcith such fine and 
imprisonment. 

No othe:t'.." intoxication offences are created in the 

Territorial Ordinances. 

It is apparent that the penalty provided for an 
intoxication offence under the Indian Act is more severe than 
the pGnal ty provided under the ~iquor. Ordinance in that the 
Indian Act penal t" provides for a minimum fine of ten dollars 
whereas no minimum fine is imposed under the Lig':).or Ordinance , 
and further the potential term of imprisonment under the 
Indian .i'.'..ct is a period of three months, whereas under the 

Liguo~ O~dinance the potential term of imprisonment cannot 
exceed thirty days. 

It is also apparent that the intoxication 9ffence 
created by the Indian Act al'plies more broad).y than the offence 
created by the Liquor Ordinance in that the Indian Act offence 
is intoxication "off a reserve" , whereas the Liquor Ordinance 
offence is merel:y intoX"ication II in a public !')lace". If an 
Indian there£ ore is "off a reserve", which he is at all times 
in the Northwest 'l'erri tories (Case, 1'· 57) he may be guilty of 
an offence if he is intoxicated in either a public place or a 
private place. 

It has been commo:n ground between the 7'ppellant 
and the Respondent in this case that the Federal Parliament· 
has exclusive jurisdiction to legislate in respect of Indians , 
and that the Respondent, being an Indian as defined by the 
Indian Act, was properly charged under the Indian Act rather 
than the Li~or _Ordinance. 

In determining whether Section 94(b) of t h e I ndi~ 
Act is rendered inoperative by the e :e:Eect of the Canadian illl 
of Rights, it is submitted that the relevant sections of t he 
C~n-~d_j,__a_n_ J.3.i.11 __ o_~_I~J_g_hts are Section 1 (b) , Section 2 and 
C t ' r: ( 2) I':' ' • 

;:~v~~:s ~ . • uect1.on 1 (b) of the Sa~adi...£.z:?:. .13_~_!.l_<?..f_ __ ~ig_hts 

"1. It is hereby recogni7.ed and declared that 
in Ca.nc1.da there have existed and ;hall 
continue to C"1.· st ···i· tho t a· · · · b .. ,. "" l.t i scr1.mina ti.on v 
rea~on oF -ace t' 1 .. 

• • -- J_ , na 1.ona O't"1.g1n, colou:i:- , 
religion or sev the ·f J] · · ,. , ·.. o - .owing human r 1.ghts 
and _fundamenta.l freedoms, namelv, • 0 • 
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(b) h . ht of the individual to equalitv 
t e rig .1 d the protection o f the b~f-,rE: the aw an · 

law~ 11 

~ th '.'. nadi'an 2 ill of ~ iqh~~ provides; Secti~n ?. o ~ ·_ e 

II 2 • T·ve ry law of Ca nada shall ; unless :i_ t is 

8 ~presslv declare d by an Act o ~ the 
Pa :i::- liament of , :_,nada that it shall oi;>e~at 2 
notwi thst2mding the :· '.anadian 13i 11 of ~ igh~~ . 
be so construed and applied as not to abrogate , 
abridge or infringe o r t~ authorize the 
abrogation, abridgment or infringement of any 
of the rights or freedoms herein recogni?.ed 
and declared, . 11 

rt is submittea thRt it is clear that the 
Indian Act i~ a "law of ·:-: anada" within the meaning-f'f Section 
2 of the Canadian Bill of Rights , particularlv in view of the 
provisions of Se ction 5( 2) of the ~ anadian Bill of n ights ~~ich 
states : 

11 5 ( 2) • 'I'he e .~rpression " lav·' of (~ .nada II in ? art 1 
means an i' ct of the Parliament of ··:anada 
e nacte d befor e o r afte T the coming into 
f o ~ce of this Act , any o r der , rule or 
regulation thereunder , and any lav,1 in f orce 
in ~ anada or in ~ny part of ~ anada at the 
c omme nce ment of this ~ct that is subject to 
b e repealed , abolished O T alte red b y t he 
Pa.r liams n t of · anada O 

11 

40 Nowhere in the .Indian l ic t is it E' 1"p ressly , ~r 
even impliedly, declared that the I ndian Act shall operate 
notwithstanding the ··~a nadian ,ill o ·a: Ri g ht§_

0 

It is r e spe ctfull_r submitted that be c au~e 
Section 94(b) t1f the .:,Indian Act imposes a more seve:re punish­
ment and a broade r app l i c ation o f t h e offe nce o f intox i c ation on 
Indians than is othe~~ise p r ovided for all other pe t sons in the 
Northwest 'le r::~i toriEs " and be c ause thE. morE s E: v ere penal t v and 

o broader application o f the o f f e n ce applies to t ndians solely 
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1 -n i.::h2 t " c c ti on b e. c aus e t he•r i:l t" C I ncians and f o r no o t , c, r t" :'J i.:l.Su ' 

9 4 (h ) of t h e I nd i an 7' c t is d is c r i minat~rv b~, :i:- c 2.son o f i::-acc, 

d . ' ..:J ., t ..::i ' f r i D n c- S t h C , · i 0 h t () ,: ,- D O i C:lD S j_ r, an abr i ~,ge s , a n- oc a -cs anu in~ - -,~ · - - • 
t i,_,_ :r o~· t},~ 1c s t Tc r. :r i to:r.ics t o c a.uali t y b:,--: o r. c tb E· 1 2,' ·· • 

I t i s ,:u 1· thc:c s u bmitted that b ecau s t":: Sc,..: -ti on 9 4- 1 b ' o f 
{ h o Ind i aP ~ ct a b r i dge s . abr og a t es a nd inf .r i ngcs the r i qh t s o~ 
I ndians t o e a ua li tv b ef o rc th ,· l a w bcca us E.: o f t h e i:r ,'.' a CE· - tha t 
0 ~. cti on 9 4(b; is th e r eby rend ere d i n o p e rat i v e b v th e c~Ecct of 
~-' c ction ? o f t h e :-' a nadi a n Di ll o f ';. ight?- . c '"ti o n ? o ·f. the 
··.2 n a.di a n Bill o f ~-·- i q hts p r ovid e s that n o law o l: · .' an a da shall b E. 
·"const r u e d and ai,pli e d " so as to abr oga tE, abridge or i nfringe 
the f undamental r ights o r freedoms r ecogn i 7.ed b y the r.: a n adian 
Bill of Rights unl e ss it is exp r e ss ly d eclared t hat the 
l e gislation s hall opera t e notwithstanding t he Ca nadi an ~ i ll of 
Rights. 13y cle c1 r imp licat ion l e gislati e n \-1h ich d o Es not contain 
the expr e ss d ec lar ~tion tha t it sha l l o ~erate n otwi ths tand ing 
the Canadian Bill o f Ri qh ts , and ~~ i c h abrogates . a bridges or 
infringes the r e c ogni zed f und a me nta l r i g hts a~a f~eed oms s hall 
not "operate ". 

It should b e n ote d t h a t t he '.' anad i an "l1ill ot P iq"h_t~ 
provide s fi,r e qua lity b e f o re t h e _law " n. o t equ al i t y b el: or.e th.e 
i:our ts . It i s submitted t ha t t h i s us e of t he 1,r~ :;~d " la'l.-r" 
cont emi, l a t e s a l l t h ree basi c al!:9ects o f th e o ~era t i~r. of ou--~ 
law - the l eg- i s l a t i v e , a dmini s t r21.tive r anfl jud icial func t iens 
whi c h embody the e nti r e opE·r atien ~f la,·r . I t i s s ubmitted that 
the Canadian ·r, ill of : i ghts g ua ~r. an t eE s cqu ali t y and impart i al 
t reatme n t wi thout d is cTimina tion b v ~acc . national o rigin , 
colour , r e lig ion ~r s ex, e qu a lly bEfore t h e l e g i slature and 
administ rato :i:- s o f t he law as b ef o re the '::'. ou :r. ts ~ 

'.rh is submission is re - e n f o rced by vi :!'.' t u c of thE fact 
tha t the Ca n adi a n Bill o F Rights i n S e cti on l(a\ has separate l y 
and spE: ci f i c a lly :.:-ecogni~e d II t h e right ~f th E' individual to life , 
liber~yJ s e cu ri t y o f th e .pe2rs-m and en j ovment of p r ope ·,:-ty , and 
the r i g ht n ot t o b e d e p ~ive a thereo f exc e p t by du ~ p~ocess o f 
law . 

11 
It is submi t t ed t hat this " d u e pro ce s s II s ect i "'n has the 

e ff e c t o f recogni ?ing the r ight of t h e individual to ~eceive 
eq~al_treatm~nt b? th e :o~ r ts in respect of th 8 a~plication o f 
ex1st1ng.le g 1 s l a t 1on.to_h~m. B _, adding a s~ecific r e cogniti~n 
o f th e r i gh t o f t he indivi dua l to equality beforE the law it 
would a ppear t hat the inte nt of Par l i a men t is to a uar an tee a 
r ight mor e b road i n its a pp lir::ation t han mere " du ; . process" . 
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This does not mean th2.t all persons must receive 
- 'ther the lcgisl2turE or -equal treatment at all times .crom e.1. . . · , a 1 P -1·arnent 1.s entitled to th e cou ~ts. ~ learly the ~€ era _aL .1. • 

enact legislation which may discriminate agains t p~rs("lns because 
o f thei:;:- age ,. thei r. employment r thci r official off 1.cE , o~ . 
b cca.use of menta l o r physical def ects m:- othe.-r:- reasons. o·c this 
so.rt. It is submi t t e cl , however .· that the "ederal Parl iament bv 
virtue oc the operation of the: :~an'?:.dian ~:, i 11 o r. Rights ca~not 
eYpect l egislation not e 'r.2re ssly d e clare:- d to be ~perable in 
spite of the ~anadian Bill oe Rig~ts . to be a~plied s~ as to 
abrogate the rights of a certain group , where the basis of 
selection of that certain group is ~olely because of its race. 

The relationship betwec~ the Canadian Bill of 
Rights and Section 94 of the Indian Act has been considered by 
the Cou:r.ts in only a few instances. A case which would appear 
to be in direct conflict with the d e cision of the -iourt of 
Appeal for the Northwest Territories in this case is P .• v. 
Gonzales (1962 37 C.R . 56 (B. r.r .A). The reasoning in the 
Gonzales case was adopted by the Yukon Terri tory .... ourt of 
Appeal in R. v. Peters ( 1967) 50 c-:. R . 68. The Gon::,:ales case 
was distinguished and th8 Canadian Bill of Rights ~plied by 
McFadden D.C.J. of the Saskatchewan District -~ourt in Richard~ 
v. Cote (1963) 40 W.W.R. 340. In Attornev Cener2l of British 
Columbia v. McDonald (1961) 131 ~J' J".. 126 , Mo rrow ~ o . ~t. ,. 
rejected the application of the ~anadian Bill of Rights to 
Section 94 of the Indian Act for. other reasons. 

Since it is submitted that the reasoning of the 
British Columbia Court of Ap~eal in the ~on7.ales case should 
not be accepted , it is impor tant to examine the ,Judgment in 
detail. Bird , Davey ano Tysoe J,T. A sat on the case . and Bird 
J.A. concurred with the reasons for ,-:udgrnent of ,.,..y~o~ ., ,,.n . 

Davey , LT .A. , in his ,- udgment ap'l'ears to take the 
view that the Canadian Bill of Ri qhts merelv provides a canon of 
constru~tion.for exi~ting legislation where the language of 
the legislation ~errnits, and it aces not have the effect of 
rendering inoperable any existing 1 egi~lation except insofar as 
the existing legislation purports to authori?e an f th 

. f. 11 . . V o e 
speci 1 7a y prohibite d things enumerated in the Subsections 
of Section 2 of the Canadian Bill of B.ight s_

0 

The Learned ::ustice: took 
legislation in existence prior to the 
Bill of Rights could not be construed 

the view that if 
passage of the Canadian 
and applied sen.siblv"7o 



9 

· ~ · e t h e ~undarne n t a l as not to abroq ate , abri d ge or 1nr ring -
- (b) f the ~~nadian ~ill of i>·ccdorns s Et out in f.e ction 1 . o ·· __ .;___:::..:;.. _____ _ 

pj_g_tits c the n the ef .E ec t o f Section ?. o~ the. ~-:_o. ??:,ad.ian ~iJJ_:-~f._ 
p. ights was 8 :,{haust 8 a and the p-r:-ior legislation must r,revaJ.l 

a c c o r dinq to its plain meaning. 

rt i s re spc ctfullv submitt£: d thc1t ths i udgment 
o~ J.·a v ey, ,T . l' . . <loE:s n ot t ak e? into c1.ccount or consider. ~e r.lion 

10 '... '. ?.) o:E · the ~ 1 naq_ian Bj_ll o f __ ~ i.3.b.!:._s_, 1.,rhich spcci f icallv prev.ides 
that the r: a nadi a n Bill of n.iohts al:"pli s? s to previouslv E:: ~: isti:r,q 
legislati~n-~ and furth e r does n~t gi VE rcc~gni tion to the e.E f E:c t 
of the opening phrase s of Section 2 of the Canadian Bill of 
Rights. That SE'ction is mandator y in its terms , and refers not 
only to the construing of statutes , but also to the ap:r,licatit"m 
of legislation. It is accordingly respectfully submitted t hat 
since the application of Section 94(b) results in an abridge­
ment , abrogation and infringement of the right of Indians to 
equality before the law . that thE: rE:·asoning of the Learned 

20 Justice should n ~ t be acce pted . 

30 

40 

50 

It would appear that in thE 00n7.ales case counsel 
for the appellant had argued bef~re the British ~olumbia Cou ~t 
of At)pea.l that " e quality b e for e the law" me ant application of 
the law equally to everyone and e qual laws for e ve r yone in the 
sense of the same .laws for all p e rsons. In commenting on t his 
argument Tysoe . J . A . , in his ,Tudgment * stated ~ 

II 

In my opinion , the word "before " in the 
e x pre:ssion " 0qualitv before the law " in 
~he s e n~e in which the e::-,:- pt"e ssion is ' used 
in Se ction 1 (b) me ans " in the J;' "'.'E' SE::nce of". 
~t s e ems to.me this is the key to the cot rect 
~nterpretation of the expression and make s 
it c~E:a i:- that equalitv befor e the law has 
nothing to do v,ri th th e appl · t · . ica ion of the law 
e qually t~ every one and equal laws fo r 
e v e r y one 1.n the s e nse f . 

· - · o r which appellant's 
couns e l c onte nds , name ly th · 
all p ersons , but t · ' . e. same laws for 

0 the ~osi t ion occupied by 
p (.; rsons to whom the la\,r 1 . 
Th ey shall be e ntitl ed · t~e h:tes o r € ~ t e nds~ 
exists applied equall d ':e t he law as it 
:favour to a ll " an ·w1. thout fea r or 

p e rsons to ~,rhom it re l a t Es o r. ext e nds. 11 



J_ 0 

10 

20 

· · bm·i t tEd wj t b rc:.spc ct ,:,,,, t his statc me nt r it i c SU. ·- . - - - -

-. 11 • • ff -::· c t saving that e qualitv bE:forE· the that Tysoe, u. i ~ . is in e_ ~ . . 
· bf - t1 r ourts a nd means noth1~a law means me r e ly c,qual1t ,1 e _01_e .., e - -: ' . · r • • 

1 
~ 

more th c:m t he " du e p r ocE: s s " c laus e cont a ined 1.n . -E.ct ion 1 , a) of 
· l . .., d · B · 11 ..., " · ahts c 1· nee- it is appar ent that the -c,e ' .. a.na ian . 1 o c . , 1 ~:.....-· ,.· ., ...... . .. 

"du E proc~-ss-;;---cl-ause rc\~ t c s only to the=: :r.~_ght of t he 1~d1v1dua1 
to fair , p }::- ope r and impartial .I?!:-oce durE b e ing fol lov-red 1.n t~e 
administration 

O 
interpr<::.' t a tion and application of the 1 a w · 1. t 

v-rould s eem tha t 'I'ysoE·: ,T .h . has E:l iminatE:d from his ·:ud~en~ 
consideration of equality before tho legislature , which it is 
submitte d is one f~cet oi the right recogni~ed b y the phrasE 
in Se ction l(b) of the Canadian Bill of n ights "equality before 
the law". 

The Learned LTustice in his ,Tudgment refers to 
r e strictions imposed upon differe nt classes of persons by 
?ederal legislation - spEcifically to a ,-rudg e I s inability to 
vote. It is submitted with respE:c t , h owev <-:";::· 1 that t he Learn.eel 
J ustice of Appea l has not c o nside r ed that the Canadian ~ill 
of ~ ights refer s t o discr imination bv rEason o f r a ce , national 
orig in , colour , r e ligion o r s e ~ . and p r o v ide s f o r equal ity 
before all -Eace ts o f t he law without discr imination o nly fo r 
those reasons. r iscrimination by vi r tue o f age . o ff i c ial 
office o r o ther reasons 0 is not contemplate d or affected by 
thE Canadian Bill of r.ights. 

Tysoc . ,T .l\ . c on tinue s in his ,- u d gme nt ·c.o say that 
30 the Indian Act p r ovid e s Eor pa rticular r i ghts a n~ p r ivilEqe s 

f o r I ndians as we ll as pa~t icular disabiliti Es. HE the reto~E 
conclude s that the -::a:.adian Bj.11 of_ G.._i g-h ts i E c on strued so as 
to rend e r inef f ective t hE special di sabili t i e s conferre d bv 
the Tndian Act must a l so be constn..1E;d s o as to rE.ndE.r inEff Ect i vE 
the special rights and p ~ivileges grante d to the I ndians under 
t1.., a t Act. It i s submitte d 1,11i t h r.espect that t hi s is not thE 
e ffect of the Canadi a n Bill of Right~ because th e onlv 
application of the Can a.-.dian Bi ll ot ~.ights_ is that it p 1".'events 
abr ogation , abridgment or inc r inge me nt o f r i c;ht s o r I reed orns 

40 e numerated therein , but doe s not pre ven t e nlargement of thos e 
r ights or p r.event the gran ting o f special p r ivilege s to any 
particular group. I t i s submi tted that the " anadian Bill of 
~ ights p r ovide s £ or and g ua r antees certa i n b,;s-i c · -and ::undarnental 
rights and :e:reedoms ~-.1 i t h ou t d i scr imination on the basis of r ace , 
but doE' s not p rev e nt t h e grantin q of spe cial pr i· · 1 . the . - . - - v.1... c q Es on 
basis of race, o r the imposition of spe c1.'aJ a· b 'J't- · . . - 1. s a 1. . i 1.es o r 
restrictions on grounds o the:i::- than nice, nat1.· o nal · · 1 u,.. 

• · o c o r1g1n,coo - , religion o r s e Y. 

,.. " 
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It is a cco r dingly submi ttE: d v1i th ?"rea~ respE:ct 
,.. th - t r:·e:r r 1.tor1.e s ~··a s ·that the '""'. ou '~t o f :r. ppeal o r: the Nor ~"'e s ·-· -· 

· · 1 · ,- tl,.,E· r o n7.alcs ca s e . c o rre ct in rE. J E: cti n9 t _, e n -asoning o r: i' -=-'--· --

' . h a · cu s s the - c l a tionship '£ 1,70 o thc,·,:· c ases 1 !rll C . l S - - · 

b e t rc-.e n SE:'ction 9 4 of the i:: ndian l\c t an r'l th~ ,··an r.1.~i?-P -r; i 1 \_of 
_D. iqht~ are~ 

Pa t t o r n cv Cc·DE:T a l of i::i.,:- i ti s h .· 01 umbia V • 
· · r:t. ', McDonald <1 9 6 1 ) 131 r . c . ~ . 126 (n . ~ . ~ o . 

n.icha.rds _ _v. _ _c_q_-~e (1963 . 4 0 T,•JeW . P. . 340u Sask. 
D. C. 

The Learn ed County ·-:ourt ,·,u age in f, tt_orpev General 
o f B~ i tish <"; olumb i a v . r,_;_cDonald cas e , which was d ecided after 

20 the Gom~:ales c a s E) had been r epor t e d at the .Magistrate's r:ourt 
lev el, took t he view t hat thE:re wa s no conflict betwEen the 
Ca n a dian Bill o f Rights and Soction94 of the: l._ll_d i an l'~ct. and 
t hat in a n y e vent a gen eral enactment su ch as the _('. anadia:t.:!, 
Bi ll Qt _Ri qhts could not operate to re pe al a specific enactment 
suc h as the I ndi a n Ac t . 

'J1 he L -"a _·nEd District ,:ourt ,: u dgs i n the ~.ichards 
v . Cote cas e , ~~ ich was d ec ided aft e r t he Gon7ale s case had 
bee n reported a t tbe R·~itish C:olumbi a. Cour t of Appe al level , 

30 took the vi ew th~t Se ction 94 (b) o~ the J n dian Act was contrarv 
to the p r ov isions o .f the -::'. an a d i an Bill o': ::'.i ghts and theref ore 
rendered inopera tiv e . 

A discussi on of Section l (b ) of the Canadian Bill 
9£ P ight s , with particular reference to the I ndi an Act is 
containe d in Chapte r 8 of the 5 anadian Sill of Rights by 
Tarnopolsky . · 

40 A further comment on the ,Ju dgment of Dav ey, .-.- .l', . 
in Gon7.ales case i s contained in thE: dis s enting , 'ud gment o f 
Ca r twright J. in Robertson and Ro s etanni v. ; ·he Qu 2 en 1 1 9 ;4) 
4-1 L .L. R. 2nd 48 5 (S . <: J~.) . J\ fter q uot ing a p ortion of the 
J u dgment o:E Da v ey , ,J .1' ., the Le a r n e d :Jus tice stated ~ 

II 

50 

The imperati v e words of Section?. of the 
~ a n adi n - il l o f Ri ~hts c quoted above , appear 
to me t o req u ire the cour ts to r efuse to apply 
any l a w , c oming within th€ l egislative auth~ritv 
of Pa r liament, which inf ri n ge s fre~ dom o f · 



, r, 
- ·- \ J 

20 

30 

1 . . 1 J·t 1- 5 e v p J~Pss lv cle c l ?r ed b v re 1 g 1on un e ss - · , . ·- - -· . 
_ -f ~ 1 . ent tha t the law which does an !\ct o _ .,:-a r 1am .. . 

· fr' -e s"' a ll operate notwith standing t h E: SO l_D _ •. l_DQ l ' G - ' a 
~a n a di~n iiil l of Rights. As a l r ead v ~o i nte . 
out Section 5 ( 7 ) quoted above , makes it plain 
that the: ~ anad i an Bill oi ~J ights is to app l " 
to all la,,,,s o f ~anada al ;-:-eady in e x ist c n ~e at 
t h e timE: it came into force as well as to 
those the reaf t e r e n2cted. I n my opinion 
where thc r ~ is i rreconcilable conf lict be t we e n 
another act of Parliament and the rc.n a d i an ;3 i ll 
of Rights the latter must p r evail. 11 

As has been pointe~ out by J • hnson , J . ~ . in thi s 
case in the C':ourt of l\ppe al £or the No r thwest 'Te r ·-:- i tor ie5 
(C: ase , p. 5 3} the othe r me mbe r s o f the C' ourt in t h e n ober t so~ 
and Rosetanni v. The Queen case did not <lisagree with t h e v iew 
e x pressed b~/ Car twright ~1 • 

Richie J . , in his ,.Judgmen t i n _n.obertso 1! and 
Rosetanni v. The Quee n which was con c urred in b v t h E maj o Y-itv 6f 
the Court , said a t page 4 94 ~ 

" ~F:v o"'m vi ew is t h at t h e -~:_Ef ~~~ ~ f t h e Lo re's 
r· a.y Act r athe r than its l'urpose must b e 
looke d to in ord e.r to cl e tE: r mine ,,,hE: thE r i ts 
application involves the a bro g at i on

0 

abriagment or inf :r. ing eme n t of r e ligious 
freedom. " 

Al t h ough it may b e a r g u ed t hat t he _p~1rpo ~Ei_ o f 
the I ndian Act is to p r ote ct a nd b e nefit Ind ian s , the e f fe c t 

4 0 of Section 94 (b ) is t o impos e a more s e v ere punishme nt-- fo r - -
intox ication t h an is impos e d on oth e r race ~ , and t o p r ovi d E a 
broader a pplication o f t he o f f ence of i n t o~ i cati o n with 
c onsequent greater liab ility f o r prosecu t ion and ~enal 
consequences f o r I ndian s t han is a ppl i e d to other -~a ces. ~ince 
it is the ef f ect , and not t he pu r pos e o f the statute \•rh i ch 
must be consiae r ed , sure l v Se ction 9 4 (b ) o ·i: the T. nd ian Jo r:: t 
abridge s ' abr ogate s and inf r i n g es t he r ight of {ncii-~n-s-ta'·­
e quality b ef o re thE' l a ~~, . 

50 
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It is accordingly submitted that in the Northwest 
Territories there is an irreconcilable conflict between the 
provisions of the Cana~ic:tn Bill o f Rights and Section 94~b) of 
the Indian Act, and that the Canadian Bill of Rights must 
p revail , thereby r.ende:i:ing Section 94 lb) of the Indi an Act 

inoperative . 

PART lV 

NATURE OF 'T'HE ORDER DESIRED 

For the above reasons it is respectfully 
submitted that the appeal bv the c~own herein should be 
dismissed. -

ALL OF WHICH IS RESPFCTFULLY SUBMITTED, 

G. BRIAN PURDY .-·-- · 

Counsel for the R6;pondent. 

Yellowknife, Northwest T erritories 
March 11th, 1968. 
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,, d r.· ' d l t F ~ " l_ 9 5 ?. C • 3 0 7 . SE Ct i on 17 ~ '--c.na a ;c: VJ_ ence , C , .. a~• '-• , 

" 17. J-udicial notice shall b e taken 0 £ all 
Acts of the Imperial Par liament, of all 
ordinances made b y t he Governor in 
Coun c il , or the Li Eutenant Go vern o r in 
Council of a n y province or colony whi ch 0 

o r some port ion of wh ich, now f crms or 
he r eafter may f o rm par t of Canada 6 and 
of all the n ets of t h e l egislature of 

20 any such p r ovince of co lony, whether 
enacted befor e or after the passing of 
the British North A.ro.e rica l-i ct , 1967 

0 

11 

30 

40 

50 
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J\ PPENDIX 11 

The Fvidence Ord inance, R .O.N.W.T. 1956 c. 3 1 , Section 
7.9 ~ 

" 29.Judicial notice shall be taken of 
(a) Acts of the Imperial Parliament, 
(b) Acts of the Parliament of Canada, 
(c) Or dinance s mad e by the Governor in 

Council of Canada; 
(d) Ordinances of the legislature of, or 

other legislative body or authority 
competent to make la\•lS for , any l"'rovinc:e: 
and 

(e) Acts and Ordinances of thelegis l ature of, 
or other legislative body or authority 
competent to make laws for, any British 
possession. " 
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Or~J·_nance ,. R .0. N.B. T . 1956 , c. 60 : The Liquor u 

" 19. ( 1) No p erson s hc1l l 
(a) be in an intox icated condition in 

a public rlace; 
(b) supply liquor in a ~ublic ~lace to a 

person who is intoxicatedr or 
(c) e x cept as p r ovided in this Or dinance 1 

consume liquor in a l:"ublic place. " 

11 38. ( l) Every person, other than a ~Orl'oration , 
who violates any provision "f this Or dina~ce 
or the regulati ons for which no other 
~enalty is provide d in this Ordinance is 
guilty 0£ an offence and liable upon 
summary con~iction to a fine not e x ceeoing 
fifty dollars o r to irn~risonment for a 
term not e x ceeding thirty days or to bot h 
such fins and imprisonme~t. ,; 
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R . v. Gon7ales (1962) 37 r..:: . ~ . 5 6 (B.C. ~ .l\ . ) 

R . v. Peters (1967) 50 C. R . 58 (Y . 'I' . c. A .) 

l~ ttorney General of British C~lu:mbia v •. Mc Donald 
(1961) 131 c.<:. C . 126 (B.C. C o~ r: t. ) 

Richards v. C~te (1963) 40 w.w. R. 340 (Sask D. C.) 

Robertson and Rosetanni v. The Queen, (1~64) D.L. R . 
2nd 48 5 ( S • C • -~ . ) 

The Canadian Bill of Rights, Tarnopolsky r l~t Ed. , 1966 





OFFICES: 

TORONTO-DOMINION BANK CHAMBERS 

TELEPHONE 783-3651 

T: e '~e ist '"' ,1r , 

AGENT OF THE ATTORNEY GENERAL 

J une :J , 1 DG 
CANADA 

T,10 .,· pre i.e Court of C, m. c, ::i , 
Ornr, • r1· (' 1 • _,. .. ..... , .111.,.:.rio. 

""'c2r '.:":ir : - ' , l' ryb ones vs .. egina 
=~o'lti: ·:est r.:.,e~~1. ... ~o ·,j cs ...,r_ 1 u.,~ 

vG7 ...,0 ~.- .. 1:1 :-- :~ 
Indic,n :::;- · 11toxic:1t i n11 " of ~cserv c 11 

.c : .:v ::"ay1 iOfo." r...".Z 01 Y 3 T:1e ,..._n e C' • 

-

.':;cc . DG n -:Juh,\,.1.U ??o::;sc~·.::; l (,1 0.1 :!:11 0 :-dc ·m s 
~.c. 'Pi)e,·l 
...... cvt . of ~u:::;t · ce ~cf ~re 1cc ;,'~l .J7 ~8 j 
ct ~c : 67:: -~O - 7 ~ 

o/ ~cf : G7 Y 4 0-1/221 
"I' tt ~-Lr . ~cf ; G7F .:J.00. 

**~**********************************~************ 
,·~1e i:c~ring of, T'i· ict Cc · t .. p1e~. 1 J'\,:-'..} ol:' ti:. , nuv0 

i.n t ~1e above c 2- se of ~:--Jr on<l r.azor v · '!'.1e uecn pro c e ec c , t Yor ::to1 
c•n ~ ::::lt-::. ..ist anf 2t he c1 cl c ,'rgu11:ent h.ls "'c ·· ,,·T1 e" sine 
,_; c :11.:al'.iu.g , c ."vc , of t~u ~uprciil'J C0 u·t of C nacn c cc :_siPn L1 the 
~ ovc c nse r..:. rybones vs 'l' c t en. 

v~rious ,crsGns intcrcs c j_ ti risposit l on of ~e ~nzor I'ile 
'..1uvc i.nr;u:~rc · oI' Pe fron tilli8 to tine rs to · t 's __ isposi ti on \·; de.; 1 

,·' .1 01 c o:.1r s c c1cpc1,c. 011 :1, (!ispCJsiti u11, f 1..1e :I;rybul1()f: cL se. 

I FO:.l u a <>corr1i;.1g y be ple::i sec, i.f yi. 1 a re in a rosi ti0n to 
gi ·c i c . 11.r · 11,:l e at l c,n as t0 ,,:1~.t s ·.ttl1;.gs uf tl· ·. Su.~1rc:ne o.rt 
t:1,.t the :.'1ryb1·11es c ~c m~yl1c i1 11tici1 tc ~ o be lic.:::ril at .. 

\,:.irs trul · 

SUPREME" c~URT 

JUN 5 1960 

OF CANADA 



.. 

D.L . Tennent , Esq ., 
Barrister and Solicitor , 
Yorkton , Sask . 

Dear Sir: 

June 5 , 1968 . 

I received your l etter of June 3rd 
with respect to the Quee n v . Drybones , an appea l 
to the Supr eme Court of Canada o This appea l has yet 
to come on for hear i ng , however , it is ant i cipated 
that it will be on at the Autumn term which commences 
the first October next o It appears that everything 
is ready except the appellant's factum which is to 
be filed by the At torney General of Can ada . 

Yours truly , 



;; ov6 

1f n tbe ~upreme <!Court of ~anaba 

Required the inscription of the above cause for hearing at the 
--r · I .d-

ensuin~ of this Court at Ottawa, on the ............................ ,. .......... ~~ ...... .. day of 

Dated this 
day } 

A.D. 19.4rr.' of ~ 



~be ~upreme ((ourt 
OF 

CANADA 

.. ... ... ...... ~ ~~~.::.: ...... ... ....... .. .............. . 
AND 

a~~k 
·· ······· ····· ······( j ··· ··· ···· ·················· ······· ····· ·· ·· ······· ·· ······· 

PR.tECIPE FOR INSCRIPTION 
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Government Liquor Act R.S.B.C. 1960 c.166 -

Section 68 Drunkenness in a public place. 
Summary conviction no minimum - maximum $50 
or 3 months, or both. 

The Liquor Control Act, R.S.A. 1955 c.179 

Section 152(2) makes it an offence to be in an intoxicated 
condition in a public place. 

P'enalty Section 176 -
1st offence max. $200 or in default 2 months. 
2nd offence max. imprisonment 4 months or max. fine $500 

in default to imprisonment for not more 
than four months. 

3rd or subsequent - imprisonment for not more than 
six months without the option of a fine. 

The Liquor Act, R.S.S. 1965 c. 382 

Section 105 Intoxicated condition in any public place 
105(2) Not less than $10 nor more than $100 in default 

not less than 2 days nor more than 30 days. · 

The Liquor Control Act, Stats. Man. 1956, c.40 

Section 169(3) An offence to be intoxicated in a public place. 

188(1) Penalty Section -
1st max. ~enalty $100, max. default 2 months 

..;2nd min. ~100, max. $300, default min. 2 - max 4 mos. 
3rd min. $100,max. $500, default min 3 max 6 mos. 

Liquor Control Act, R.S.O. 1960 , c.217 

Section SO (2) An offence to be intoxicated in a public place. 

106 (2)~ 
st offence min. :10, max. t50, in default max 30 

2nd offence min. 50, max. 100, in default min 1 
max 2 

3rd offence no fine - min. 3 mos. max. 6 mos. 

Amended by Stats. Ont. (1960-61) c. 47 
Fine not more than $50. and .if he has twice before 
been convicted during the preceding 12 months he 
may be detained in an alcoholic's hospital for up 
to 30 days and if he consents it may be as long 
as 90 days. 

Amended by St~ts. Ont. 1961-1962 c.72, s.4 

days 
mo. 
mos. 

\·/here a person has committed the offence at least 
twice during the preceding twelve months he is liable 
to imprisonment for 30 days or be ordered de tained 
for 90 days in an institution for the treatment 
of alcoholics. 
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Liquor Control Act , St a ts . N. B. 1961-2 c.3 

Sect ion 122 (2 ) Offence to be intoxicated in a public place. 

Penalty Sect ion 140 -
Fine not less than $10. nor more than $20. 
I n def ault to i mprisonment for a term not less 
than 10 days nor more than 20 days. 

Liquor Control Act, R. S . N.S. 1954 c.155 

Section 85 Makes it an offence to be intoxicated in a 
public place. 

Penalty Section 115 (?)-
Max. $10. In default maximum of 30 days. 

The Liquor Control Act, R.S. P. E.I. c.159 

Secti on 35 (2) Offence to be intoxicated in a public place. 

Section 48(1;) ( e) 
1st min. $20. max. $50. In default min . 15 days 

max. 30 days 
2nd min. $50. max.$200. In default min. 1 month 

Alcoholic Liquor Act, R.S. N. 1952 

Section 72(2) Offence to be intoxicated in 
Section 122(g)l~ Minimum $1.00, maximum $ 50. 

2nd Minimum $10.00, " . $100 . 

Liquor Ordinance, R.O.Y.T. 1958, c.67 

max. 3 months. 

a public place. 
I/D min. 7 days,max 30 days 

I/D min. 1 month, 
max. 3 months. 

Section 50(3) An offence to be intoxicated in a public place. 

Penalty Section 77(1) Maximum $100. or two months, or both. 

April 2, 1968 
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The University of Western Ontario, London, Canada 

Faculty of Law 

Registrar, 
Supreme Court of Canada, 
Supreme Court Bui I ding, 
OTTAWA, Ontario. 

Dear Sir: 

August 18, 1969. 

For purposes of review and scholastic inquiry, would it be feasible 
to obtain a xeroxed copy of the factums presented to the Supreme Court in the 
case of R. v . Drybones, on appeal from the Court of Appeal of the North-West 
Territories (as yet unreported)? 

If any cost is involved, please notify prior to mailing material. 

Could you, at the same time, explain whether Supreme Court fac­
tums are a matter of public record and available for distribution to the various 
law school I ibrari es? 

Thanking you for your consideration in these matters, I remain, 

0 ~ 

SLJPRt:M~ COURT 

J C P/ db 
AUG 20 1969 

OF c .t' NA!:J / \ 
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KlA OJl 

December 6, 1971 

Michael Funduk, 
Hegistrar, 
Appellate Division, 
Supreme Court of Alberta, 
Edmonton, Alta. 

De~r Sir: 

With reference to your letter of 

November 29, 1971, we are retur ning under separate 

cover the following files i n t he cases listed: 

AD/ ml 

Hegina vs. Skober ne 
Regina vs. Uin~ham 
Feldma n vs. Feldman 
Dziwenka vs. The .u een 
Hegina vs. D1-ybones ~ 

Yourn truly, 

Albert Da nis 
Asst. Cl erk of Process 
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THE SUPRE ME COURT OF CANADA 

HER MAJ ES'rY THE QUEEN 

v. 

JOSEPH DRYBONES - (N.W.T.) 

CORAM; The Chief Justice, Fauteux, Abbott, Martland, 
Judson, Ritchie, Hall, Spence and Pigeon JJ. 

(Judgment pronounced November 20, 1969) 

In both the French and English reasons of 

MR. JUSTICE HALL in the above appeal, please substitute, 

in the last line of the first para. on page 1: -

"Re gina v. Gonzales, 37 W.W.R. 257" for"Regina v. Gonzales, 

W • W • R • 35 6 ~' 

December 8, 1969 

KENNETH J. MATHESON 
REGISTRAR 
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8-9 ELIZABETH II. 

CHAP. 44 

An Act for the Recognition nnd Protection of 
Human Rights and Fundamental Freedoms. 

[Assented to 10th August, 1960.) 

The Parliament of Canada, affirming that the Canadian Preamble. 
Nation is founded upon principles that acknowledge the 
supremacy of God, the dignity and worth of the human 
person and the position of the family in a society of free 
men and free institutions: 

Affirming also that men and institutions remain free 
only when freedom is founded upon respect for moral and 
spiritual values and the rule of law; 

And being desirous of enshrining these principles and 
the human rights and fundamental freedoms derived from 
them, in a Bill of Rights which shall reflect the respect of 
Parliament for its constitlltional authority and which shall 
ensure the protection of these rights and freedoms in 
Canada: 

THEREFORE Her Majesty, by and with the advice 
and consent of the Senate and House of Commons of 
Canada, enacts as follows: 

PART I 

BILL OJ' RIOBTB. 

1. It is hereby recognized and declared that in Canada 
there have existed and shall continue to exist without 
discrimination by reason of race, national origin, colour, 
religion or sex. the following human rights and fundamental 
freedoms, namely. 

(a) the right of the individual to life, liberty, security of 
the person and enjoyment of property, and the right 
not to be deprived thereof except by due proces., 
of law; · 

519 (b) 

Recopitioa 
ud 
declarauoa ol 
richtaud 
freedoma. 
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C',ouuuctioa 
of law. 

Chr.p. 44. Eill of RigMs. 8-9 Euz. II. 

(b) the right of the individual to equality bcf ore the 
law and the protection of the law; 

(c) freedom of religion; 
(d) freedom of speech; 
(e) freedom of assembly and association; and 
(J) freedom of the press. 

2. Every law of Canada sh~ll, unless it is expressly 
declared by an Act of the Parliament of Canada that it 
shall operate notwithstan.ding the Canadian Bill of Righu, 
be so construed and applied as not to abrogate, abridge or 
infringe or . to authorim the abrogation, abridgment or 
infringement of any of the rights or freedoms herein rec­
ognized and declared, and in particular, no law of Canada 
shall be construed or applied so as to 

(a) authorize or effect the arbitrary detention, imprison­
ment or exile of any person; 

(b) impose or authorise the imposition of cruel and 
unusual treatment or punishment; 

(c) deprive a person who has been arrested or detained 
(i) of the right to be informed promptly of the reason 

for his arrest or detention, 
(ii) of the right to retain and instruct counsel without 

delay, or 
(iii) of the remedy by way of habe4a corpua for the 

determination of the validity of his detention 
and for his release if the detention is not lawful; 

(d) authorise a court, tribunal, commission, board or other 
authority to compel a person to give evidence if he is 
denied counsel, protection against self crimination or 
other constitutional safeguards; 

(e) deprive a person of the right to a fair heariug in 
accordance with the principles of fundamental justice 
for the. determination of bis rights and obligations; 

(J) deprive a person charged wi~h a criminal . offence 
of tbe right to be presumed mnocent until proved 
guilty according to law in. a fair _and ~ublic hearing 
by an independent and unpartlal tribunal, or of 
the right to reasonable bail without just cause; or 

(o) deprive a person of the right to the assistance of an 
interpre~r in ~y proceedings i~ which he is involved 
or in which he IS a party or a witness, before a court, 
commission, board or other tribunal, if he does not 
understand or speak the language in which such 
proceedings are conduct.eel. 

a. The Minister of Justice shall, in accordance with such 
regulations u may be prescribed.by the G4;>vern?r in Council, 
examine every propoeed regulation subID1tted m draft form 

520 i.o 
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1960. Bill of Rights. Chap. 44. 

to the Clerk of the Privy Council pursuant to the Regulations 
Act and every Bill introduced in or presented to the House 
of C_o~mons, in order. to ~certain whether any of the 
pro~!one there?f are mcons1stent with the purposes and 
prov_1s1ons of this Part and he shall report any such in­
consistency to the House of Commons at the first con­
venient opportunity. 

3 

4, The provisions of this Part shall be known as the Short title. 

Canadian Bill of Righu. . 

PART II 

:i. (1) Nothing in Part I shal] be construed to abrogate 
or abridge any human right or fundamental freedom not 
enumerated therein that may have existed in Canada at 
the commencement of this Act. 

(2) The expression "law of Canada" in Part I means an 
Act of the Parliament of Canada enacted before or after 
the coming into force of this Act, any order, rule or regula­
tion thereunder, and any law in force in Canada or in any 
part of Canada at the commencement of this Act that is 
subject to be repealed, abolished or altered by the Parliament 
of Canada. · 

(3) The provisions of Part I shall be construed as 
extending on]y to matters coming within the legislative 
authority of the Parliament of Canada. 

6. Section 6 of the War Measures Act is repealed and the 
following substituted therefor: 
"6. (1) Sections 3, 4 and 5 shall come into force only upon 

the issue of a proclamation of the Governor in Council 
declaring that war, invasion or insurrection, real or appre­
hended, _exists. 

(2) A proclamation· declaring that war, invasion or insur­
rection, real or apprehended, exists shall be la.id before 
Parliament forthwith after its issue, or, if Parliament is 
then not sitting, within the first fifteen days next thereafter 
that Parliament is sitting. 

(3) Where a proclamation has been laid before Parliament 
pursuant to subsection (2), a notice of motion in either 
House signed by ten members thereof _an? .made in accord­
ance with the rules of that House within ten days of the 
day the proclamation was la.id before Parliament, praying 
that the proclamation be revoked, shall be debated in that 
House at the first convenient opportunity within the four 
sitting days next after the day the motion in that House 
was made. 

621 (4) 

Savinp. 

"Law ol 
Ca.nada." 
defined. 

J uriad..iction of 
Pa;rliameat. 

Warl!I­
.Ad, 
R.S., c. 288. 

Comillcillto 
force by 
procl&matioll. 

Proclamat.a 
to. be sub­
mitted to 
Pa;rliame.at. 

Opportwuty 
for debate. 
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c.udiatt 
Bill of RiqAu. 

!.::,: ,1 . 44: ., Dill of Ri.,;hl~. 8-9 Ew;. II. 

(.1) If both Horn::~;; of Parlir.mcnt rc:;olvc that the proc­
J;.n~r.tion be rcvo!<cd, it shall ccnse to have effect, and 
r.~ction:; 3, 4 and 5 shall cea};e to be in force until those 
sections r.rc ngain brought into force by a further proclama­
tion but without prejudice to the previous operation of 
those sections or anything duly done or suffered thereunder 
or any offence committed ot any pen~lty or forfeiture or 
punishment incurred. 

(5) Any act or thing done or authorized or any order or 
regulation mnde under the authority of this Act, shall be 
deemed not to be an abrogation, abridgement or infringe­
ment of any right or freedom recognized by the Canadian 
Bill of Rights .. " 

THE QUEEN'S PRl~TJ::H AND CONTROLLER OF STATIONERY 
OTI'.\\VA, 106a 

52'2 
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' SUPREME COURT OF CANADA, Wellington St., Ottawa ,-\ ( I 
'"' -,- I I 

.: l ' . .,.• i" I ... 
II ji '" 

.. I 

COUR SUPREME DU CANADA, rue Wellington, Ottawa 

·1e Paul Normandin., 1 
,_ ~ 

Avocat de la --v:t-fle, - - --,- - . 
1
\ 1 

ff()tel de Ville1- - .. _. ___ •_, , 
Montr~al;-P-:-Q-:- --,..- - '("I_ 1 

• I' I,. 

J: • , I I 

.., I 

.... 

• 

,.. l 

I" • 

' ' L 
·--'-- ---,-_cc::_;:____::_-c----::.----:-----=--·- --·1- - ------- ,. - r,'t i't 

demand~ danB votr lettre du 3 

1- - ---,,,,,,_-,,.--~n"' 
2 n i:- r. 1969 ~ ~ 

1- --,.--------Q. a C l> 

OUR ACQUH. MERCI 

N .B .-Remittances (without any exchange added) should be made payable to the Receiver General of Canada and forwarded to 
the Registrar of this Court. · 

Les remises (sans frais d'encaissement) doivent etre payables a l'ordre du Receveur G eneral du Canada et adressees au 
Registraire de cette Cour. 

I i' , 
.. 



VILLE DE MONTREAL 

CANADA 

CONTENTIEU X 

LAVI OFFICE 

CITY OF MONT 

HOT EL DE V ILLE. 

CITY H A LL . 

AL 

~-. ~ le 3 decembre 1969. 

Le Registraire, 
Cour Supreme du Canada, 
Edifice de la Cour Supreme, 
Ottawa. 

re: Decision recente sur la Declaration 
Canadienne des Droits de l'Homme 
et la Loi sur les Indiens -

Cher Monsieur, 

Auriez-vous l'amabilite de 
nous faire parvenir , de toute urgence, une copie certi­
fiee du jugement rendu par la Cour Supreme clans la cause· 
de droits constitutionnels concernant certaines disposi­
tions de la Loi regissant les Indiens, que cette Cour a 
etudiees au regard de la Declaration Canadienne des Droits 
de l'Homme. 

Vous remerciant vivement i 
l'avance de votre collaboration , nous demeurons 

~~,wZL1~
1 

-~~~/ 
c>, () 

PN/HOC 

SUPREME COUP.T 

DEC 8 1969 

T?07?77~--·-·---

Vos bien devoues , 

Paul Normandin , 
Avocat ~t de la Ville. 

RT. (;:L, Ii 
RT. 

AT. 
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5 f'~ME'. L or:- C ADA 

ISTr,< ::, CHAMB~RS 

Mr. Robert Taylor, 
1328 Military Trail, 
West Hill, Ontario . 
MlC 1A5 

.-ANAO 

CO U SUP E"4 E ._ CA 0.A 

CA INE"I" Du EGI HA t 

Ottawa, Ontario 
KlA OJl 
January 25, 1974. 

RE: Qur file: 11026 

Dear Sir : 

Pursuant to our telephone conversation 

of the 24th instant, enclosed are the Case book and 

factums in the above mentioned appeal. 

Please return them to me when they 

have served there purpose. 

Encls. 
EJB/ gc 

Yours truly, 

Edouard J. Bisson, 
Clerk of Process. 
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COUR SUPREME DU CA NA DA 

/ 

SA MAJESTE LA REINE 

C • 

JOSEPH DRYBONES 

CORAM: Le Juge en chef et les Juges 
Fauteux, Abbott, Martland, Judson 
Ritchie, Hall, Spence et Pigeon. ' 

LE JUGE ABBOTT: 

Les faits pertinents, qui ne sont pas 

contestes, sont relates dans les motifs de mes coll~gues 

les Juges Ritchie et Pigeon, que j'ai eu le privilege 

de ,lire. 

L'interpretation de la Declaration des 

droits qu'ont adoptee les tribunaux des Territoires im­

plique necessairement que le Parlement a delegue une 

partie importante de sa competence legislative aux tri­

bunaux. Son pouvoir de le faire est incontestable mais, 

a mon avis, il faudrait que les termes emplcyes soient 

des plus clairs pour preter au Parlement l'intention 

d'adresser aux tribunaux une telle invitation a legife­

rer par le processus judiciaire. Jene trouve pas que 

l'art. 2 de la Declaration des droits exprime cette in~ 

tention. Au contraire, je partage l'opinion exprimie 

par le Juge en chef, par man collegue le Juge Pigeon 

et par le Juge Davey, alors Juge d'appel, dans l'affai­

re Gonzales, a l'effet qu'a l'egard de la legislation 

., 

,r. 



2 . 

anterieure l'article ne donne qu'une simp l e r~gle d'in­

terpretation. 

Je disposerais du pourvoi de la meme 

fa~on que mon co ll ~gue le Juge Pigeon. 
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SA MAJESTE LA REINE 
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JOSEPH DRY BONES 

CORAM: Le Juge en chef et les Juges 
Fauteux, Abbott, Martland , Judson, 
Ritchie, Hall, Spence et Pigeon. 

LE JUGE ABBOTT: 

Les faits pertinents, qui ne sont pas 

contestes, sont relates dans les motifs de mes collegues 

les Juges Ritchie et Pigeon, que j'ai eu le privilege 

de -lire. 

L'interpretation de la Declaration des 

droits qu'ont adoptee les tribunaux des Territoires im­

plique necessairement que le Parlement a delegue une 

partie important e de sa competence legislative aux tri­

bunaux. Son pouvoir de le faire est incontestable rnais, 

~ mon avis, il faudrait que les termes employes soient 

des plus clairs pour preter au Parlement l'intention 

d'adresser aux tribunaux une telle invitation a legife­

rer par le processus judiciaire. Jene trouve pas que 

l'art. 2 de la Declaration des droits exprim e cette in­

tention. Au contraire, je partage l'opinion exprimee 

par le Juge en chef, par mon collegue l e Juge Pigeon 

et par le Juge Davey, alors Juge d'appel, dans l'affai­

re Gonzales, a l'effet qu'a l'egard de la l egislation 
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anterieure l'article ne donne qu'une simple regle d'in­

terpretat ion. 

Je disposerais du pourvoi de la meme 

fa~on que mon collegue le Juge Pigeon . 
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IN THE SUPREME COURT OF CANADA 

HER MAJESTY THE QUEEN 

v. 

JOSEPH DRYBONES 

PIGEON J. 

CORAM: The Chief Justice and Fauteux, 
Abbott, Martland, Judson, Ritchie, 
Hall, Spence and Pigeon JJ. 

The respondent is an Indian and the following 

charge was made against him before a magistrate in the 

Northwest Territories, namely that he, 

On or about the 8th of April, 1967 a.t Yellowknife 
in the Northwest Territories, being an Indian, 
was unlawfully intoxicated off a reserve, contrary 
to s. 94(b) of the Indian Act. 

Respondent pleaded guilty and was sentenced to 

a fine of $10 and costs. On his appeal to the Territorial 

Court, he was allowed to withdraw his plea of guilty. 

Having then pleaded not guilty, he raised the contention 

that Section 94(b) of the Indian Act has been rendered 

inoperative by the Canadian Bill of Ri~hts (8-9 Eliz.II, 

ch. 44, hereinafter called the "Bill"). This contention 

was accepted by Mr. Justice Morrow and the charge dismissed. 

On appeal by the Crown to the Court of Appeal 

for the Northwest Territories, that Court refused to follow 

the contrary decision of the Court of Appeal of British 

Columbia in Regina v. Gonzales (37 W.W.R. 257) and affirmed 

the acquittal. 
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The Crown now appea ls to this Court by special 

leave . 

The question before us is essentially whether, 

i n respect of existing federal le gislation, Section 2 of 

the Bill enacts a canon of construction or casts upon the 

courts the task of removin~ therefrom, whenever the ques­

tion is raised, every provision that may be considered 

as being in conflict with the enumerated rights and free­

doms. In thus stating the question I am not unmindful of 

the fact that, due to the definition in Section 5.2 of 

the expression "law of Canada", Section 2 applies to sub­

sequent federal statutes equally as to existing legisla­

tion. However, because different considerations may concei­

vably apply in the case of subsequent statutes , I find it 

desirable to go no further than necessary for the decision 

of the case at hand which has to do with existing legisla­

tion . 

Before considering any enacting clause I must 

note that the Bill is prefaced by a preamble, a.s follows: 

The Parliament of Canada, affirming that the 
Canadian Nation is founded upon principles that 
acknowledge the supremacy of God, the dignity 
and worth of the hu.man person and the position 
of the family in a society of free men and free 
institutions: 

Affirming also that men and institutions remain 
free only when freedom is founded upon respect 
for moral and spiritual values and the rule of 
law: 

And being desirous of enshrining these principles 
and the human rights and fundamental freedoms 
derived from them, in a Bill of Ri ghts which shall 
reflect the respect of Parliament for its consti­
tutional authority and which shall ensure the 
protection of these ri~hts and freedoms in Canada: 

Then , after t he enacting formula and the title "Part I -

Bill of Rights", Section 1 is in the following terms: 
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1. It is hereby recognized and declared that in 
Canada there have existed and shall continue to 
exist without discrimination by reason of race, 
national ori~in, colour, reli~ion or sex, the 
following human rights and fundamental freedoms, 
namely , 

(a) the right of the individual to life, liberty 
security of the person and enjoyment of property, 
and the right not to be deprived thereof except 
by due process of law ; 

(b) the right of the individual to equality 
before the law and the protection of the law ; 

( C) freedom of religion ; 

( d) freedom of speech ~ 

( e) freedom of assembly and association ~ and 

( f) freedom of the press. 

In con sidering the provisions just quoted, one 

must observe that the Bill itself be gins by a solemn de­

claration by Parliament in the form of an enactment that, 

in Canada, the enumerated rights and freedoms 11 have existed 

and shall continue to exist ... ". This statement is the 

essential element of the very f irst provision of the Bill 

and it is absolutely unqualified. It is the starting point 

of that legislation and I have great difficulty in recon­

ciling it with the contention that in fact those rights 

and freedoms were not wholly and completely existinis but 

were restricted by any number of statutory and other pro­

visions i nfringing thereon. 

There can be no doubt that in enacting legisla­

tion Parliament is presu.med to be aware of the state of 

the law (Walker v . The King, 1939, s.c.R. 214). A fortiori 

must it be so when the enactment itself has reference 

thereto. Where is the extent of existing human rights and 

fundamental freedoms to be ascertained if not by reference 

to the statute books and other legislative instruments as 

well as to the decisions of the courts? 



- 4 -

It must also be considered that the rights a.nd 

freedoms enumerated in Sect ion 1 are not legal concepts 

of precise and invariable content. If those words were 

to be taken by themselves, a ~reat deal would be left 

undefined. However, by declaring those ri~hts and freedoms 

as they existed a large measure of precision was supplied. 

Is this not an important purpose of Section 1 and a very 

effective way of defining some key words of the enactment? 

In the instant case, the question whether a.11 

existing legislation should be considered as in accordance 

with the non-discrimination principle cannot fail to 

come immediately to mind seeing that it arises directly 

out of Head 24 of Section 91 of the B.N.A. Act whereby 

Parliament has exclusive legislative authority over 

"Indians and Lands reserved for the Indians". 
' 

As was pointed out by Riddell J. in Rex v . Martin (1917, 

29 c.c.c. 129, at p, 192), this provision confers le~isla­

tive authority over the Indians qua Indians and not other­

wise. Its very object in so far as it relates to Indians, 

as opposed to Lands reserved for the I ndians, is to enable 

the Parliament of Canada. to make le .csislation applicable 

only to Indians as such and t herefore not applicable to 

Canadian citizens generally. This le gislative authority 

is obviously intended to be exercized over ma.tters that 

are, as regards persons other than Indians, within the 

exclusive le~islative authority of the Provinces. Complete 

uniformity in provincial le~islation is clearly not to be 

expected, not to mention the fac t that further diversity 

must also result from special legislation f or the terri­

tories. Equality before the law in the sense in which it 

was understood in the Courts below would require the 

Indians to be subject in every province to the same rules 

j 
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below have eff ectively done is not to apply the statute , 

t he Indian Act, but to decline to apply it. 

The strongest a.r~ent a. ~ainst viewing Section 

2 as a canon of construction is undoubtedly that the ex­

ception "unless it is expressly declared by an Act of t he 

Parliament of Canada that it shall operate notwithstanding 

the Canadian Bill of Rights" is thereby deprived of a.ny 

practical mean ing . It cannot be denied that the operation 

of a rule of construction is not normally subject to such 

a. qualification. On the contrary, t he principle is that 

it has no eff ect against the clearly expressed will of 

Parliament in whatever form it is put. 

On t he other hand, in seeking to gi ve effect to 

some words in Section 2 that cannot f or obvious reasons be 

applicable to any existin~ law, one must always bear in 

mind the very starting point of the Bill , namely that the 

rights and freedoms therein recognized are declared as 

existing, not as being introduced or expanded. If in 

Section 1 the act means what it says and recognizes and 

declares existing rights and freedoms only, nothing more 

t han proper construction of existing laws in accordance 

with the Bill is required to a ccomplish the intended result. 

There can never be any ne cessity f or declaring any of 

them inoperative as coming in conflict with the rights and 

freedoms defined in the Bill seeing t hat these are declared 

a s existing in them. Thus, it appears to me that Section 2 

cannot be construed as suggested by respondent without 

coming in conflict with Section 1. 

If , with respect to existing le gislation, we had 

to choose between reading Se ction 1 as written and failin ~ 

to adopt a construction of Se c tion 2 that gi ves some meaning­

ful effe ct to t he exception, i t se ems t o me t hat the choice 
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should be in favour of giving paramount effect to Section 

1. It is the provision establishing the principle on which 

the whole act rests. 

Another compellin~ reason is the presumption 

against implicit alteration of the law, Parliament must 

not be presumed to have intended to depart from the existin~ 

law any f urther than expressly stated (Maxwell, On Inter­

pretation of Statutes , 9th Ed. p, 24, cited in Duchesneau 

v. Cook , 1955, s.c.R. 207 at p. 215). In the present case, 

the judgments below hold in effect that Parliament in 

enacting t he Bill has implicitly repealed not only a lar~e 

part of the I ndian Act but also the fundamental principle 

that the duty of the courts is t o apply the law as written 

and they are in no case authorized to fail to give effect 

to the clearly expressed will of Parliament. It would be 

a radical departure f rom this basic British constitutional 

rule to enact that henceforth the courts a.re to declare 

inoperative all enactments that are considered as not in 

conformity with some legal principles stated in very 

general lan~age, or rather merely enumerated without any 

definition. 

The meaning of such expressions as "due process 

of law"., "equality before the law", "fre edom of religion", 

"freedom of speech", is in truth largely unlimited and 

undefined. According to individual views and the evolution 

of current ideas, the actual content of such legal concepts 

is apt to expand and to vary as is strikingly apparent in 

other countries. In the traditional British system that is 

our own by virtue of t he B.N.A. Act, the responsibilityfor 

updating the statutes in this changing world rests exclu­

sively upon Parliament. I f the Parliament of Canada intended 

to depart from that principle in enactin~ the Bill, one 

. I 
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would e xpect to find clear language expressin.<?; that inten­

tion. On the contrary, what do we find in Section 1 but an 

apparent desire to adhere to the traditional principle and 

to avoid the uncertainties inherent in broadly worded 

enactments by tying the broad words to the large body of 

existing law and in effect declarinR; the recognized human 

rights and fundamental freedoms to be as existing in the 

laws of Canada. 

I fail to see how it can be considered that by 

taking this to be the fundamental intention, the apparent 

character of the Bill is not fully recor:;nized. I also fail 

to see how it can be said that to read Section 2 as little 

more than a rule of construction is to fail to give effect 

to the Bill. On what basis is it assumed that anything 

else was intended in an act that is not of a constitutional 

character? 

That canons of construction are of less importance 

than constitutional rules does not mean that they are of 

minimal importance. For instance, in our le~al system, the 

rule against retrospective operation of enactments as well 

as the principle that a criminal offenc e requires mens rea 

are nothing more than canons of construction. It certainly 

does not mean that they are of secondary importance. Deci­

sions such as Beaver v. The Queen (1957, s.c.R. 531), 

The Queen v, King (1962, S.C.R. 746) clearly show how 

far-reaching such principles are. I f the Canadian Parliament 

should consider it desirable to enshrine them in a statute, 

would it be contended that those who subsequently read it 

as not altering their fundamental nature and lettin~ them 

remain canons of construction are failing to give it effect? 

On the whole, I cannot f ind in the Canadian Bill 

of Rights anything clearly showing that Parliament intended 

· I 
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to establish concerning human rights and fundamental free­

doms some overriding general principles to be enforced by 

the- courts again-st the clearly expressed will of Parlj.,13ment 

in statutee existing at the time. In my opinion, Parlirunent 

d id nothing more than instruct the courts to construe and 

apply those laws in accordance with the principles enun­

ciated in the Bill on the basis that the recognized rights 

and freedoms did exist, not that they were to be brou~ht 

into existence by the courts. 

For those reasons I would allow the appeal, 

reverse the judgments of the Court of Appeal and of the 

Territorial Court of the Northwest Territories, and re­

establish the conviction and sentence. In view of the 

terms of the order grantin~ leave to appeal, it is presumed 

that suitable arrangements have been made for the costs of 

representation of the respondent and therefore, no order 

requires to be made in that regard. 

Since writin~ the above I have had the advantage 

of r eading the .reasons of the Chief Justice and T wish to 

add that I agree with his observations entirely. 
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LE JUGE PI GEON : 

L'intime est un I ndien et l'accusation 

suivante a ete portee contre lui devant un Magistrat des 

Territoires du Nord - Quest , savoir que, 

"Le 8 avril 1967, OU vers cette date, a 
Yellowknife, dans l es Territoires du Nord­
Ouest, etant un I ndien, il etait i vre hors 
d'une reserve, illega l ement , en contraven­
ti on des dispositions de l'article 94 b) de 
la Loi sur l es Indiens". 

L'intime a pla i de coupable et a ete con­

damne a une amende de $10 et aux frais. A l'oc cas i on de 

son appel a la Cour Territoriale , on lui a permis de re­

tract er son plaidoyer de culpabil ite. Ayant plaide non 

~oupable, l'intime a soutenu que l'article 94 b) de la 

Loi sur l es Indiens avait ete r endu inoperant par la 

Decla rat i on canadienne des dro it s (8- 9 Eliz. II, ch. 44, 

que j'appellerai ci-apres la "Declaration "). Cet argu­

ment a ete accueilli par le Juge Morrow et l'a ccusation 

a ete rejetee. 

La Couronne en a a ppele a l a Cour d 'appel 

des Territoires du Nord - Ouest . Cette Cour a refuse de 

suivre l a decis i on contra i re de la Cour d'appel de la 
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Colombie-Britannique dans Regina v. Gonzales (37 W.W.R. 

p. 257) et elle a confirme l'acquittement. 

La Couronne en appelle maintenant a notre 

Cour, en vertu d'une permission speciale. 

La question dont nous sommes saisis est 

de savoir si, a l'egard de la legislation federale exis­

tante, l'article 2 de la Declaration edicte une regle 

d'interpretation ou impose aux tribunaux la tache de 

retrancher de cette legislation, chaque fois que la ques ­

tion est soulevee, toute disposition qui peut §tre con­

sideree en conflit avec les droits et libertes enumeres . 

En enon~ant ainsi la question , je n'oublie pas que, du 

fait de la definition de l'expression 11 loi du Canada" 

a l'article 5.2, l'article 2 s'applique aux lois federa­

les a venir aussi bien qu'a la legislation existante. 

Toutefois, parce qu ' il n'est pas impossible que d ' autres 

considerations entrent en jeu lorsqu'il s'agira des lois 

a venir, il me semble opportun de ne pas aller plus 

loin qu'il est necessaire pour en arriver a une decision 

dans cette affaire, qui ne concerne que la legislation 

existante. 

Avant d'en considerer les dispositions , 

je dois noter que la Declaration comporte un preambule, 

qui se lit comme suit: 

Le Parlement du Canada proclame que la nation 
canadienne repose sur des principes qui re ­
connaissent la suprematie de Dieu, la dignite 
et la valeur de la personne humaine ainsi que 
le role de la famille dans une societe d'hom­
mes libres et d'institutions libres; 

Il proclame en outre que les hommes et les 
institutions ne demeurent libres que dans la 
mesure o~ la liberte s'inspire du respect des 
valeurs morales et spirituelles et du regne du 
droit; 



Et afin d'expliciter ces principes ainsi 
que les droits de l'homme et les libertes 
fondamentales qui en decoulent, dans une 
Declaration de droits qui respecte la com­
petence legislative du Parlement du Canada 
et qui assure~ sa population la protection 
de ces droits et de ces libertes; 

Ensuite, apres la formule de promulgation et le titre 

11Partie I - Declaration des Droits", l'article 1 est 

enonce dans les termes suivants: 

1. Il est par les presentes reconnu et de­
clare que les droits de l'homme et les liber­
tes fondamentales ci-apres enonces ant existe 
et continueront a exister pour tout individu 
au Canada quels que soient sa race, son origi­
ne nationale, sa couleur, sa religion ou son 
sexe: 

a) le droit de l'individu a la vie , a la 
liberte, a la securite de la personne 
ainsi qu'a la jouissance de ses biens, 
et le droit de ne s'en voir prive que 
par l'application reguliere de la loi; 

b) le droit de l'individu a l'ega lite de­
vant la l oi et a la protection de la 
loi; 

C ) 

d) 

e) 

la 

la 

la 
et 

liberte 

liberte 

liberte 

de religion; 

de parole; 

de reunion et 

f) la liberte de la presse. 

d'association, 

En considerant les dispositions que je viens 

3. 

de citer, il faut observer que la Declaration elle-meme 

debute par une declaration solennelle du Parlement, sous 

forme de loi portant que, au Canada, les droits et liber-

tes enumeres "ont existe et continueront a exister II . . . . 
Cette declaration est l'element essentiel de la premiere 

disposition de la Declaration et elle n'est assortie d'au­

cune reserve. Elle est le point de depart de cette loi 

et il n'est pas facile de la concilier avec la pretention 

qu'en fait ces droits et libertes n'etaient pas entiere­

ment et completement existants, mais etaient restreints 
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par un nombre indetermine de dispositions, statutaires 

et autres, a l'encontr e . 

Il ne fait pas de doute que lorsqu'il 

edicte des lois le Parlement est presume au courant de 

l' etat du droit (Walker c. Le Roi, 1939, R.C.S. 214). 

A fortiori, doit-il en etre ainsi lorsque le texte meme 

de la loi y fait allusion. Comment peut-on determiner 

la portle des droits de l'homme et des libertes fondamen­

tales existants si ce n'est en se reportant au texte des 

lois et autres actes legislat ifs, ainsi qu'aux decisions 

des tribunaux? 

Il faut aussi tenir compte du fait que 

les droits et libertes enumeres a l'article 1 ne sont 

pas des concepts juridiques ayant un contenu precis et 

invariabl e . S'il fallait les considerer isolement, beau­

coup resterait a definir. Toutefois, en declarant ces 

droits et libertes comme ils existaient, on les a gran­

dement precises. N'est-ce pas la un but important de 

l'article 1 et une fa~on tr~s efficace de definir certains 

mots cles de la Declaration? 

Dans la presente cause, la question de 

savoir si toute la legislation exitante doit etre consi­

deree conforme au principe de non-discrimination ne peut 

manquer de venir immediat ement a l'esprit vu qu'elle de­

coule directement du chef 24 de l'article 91 de l'Acte 

de l'Amerique du Nord britannique, en vertu duquel le 

Parlement a l'autorite legislative exclusive sur 

"Les Indiens et les terres reservees pour les 

Indiens 11 • 
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Comme l'a souligne le Juge Ridde ll, dans Rex v. Martin 

(1917, 29 C. C.C. 189 , a lap. 192 ), cette dispos it ion 

conf~re l'autorite legislative sur les Indi ens en tant 

qu'Indiens et non autrement. Son objet meme , en ce qui 

concerne les I ndiens par opposition aux terres reservees 

pour les Indiens, est de permettre au Par l ement du Cana­

da d ' edicter des lois qui ne s'appliquent qu'aux Indiens 

comme tels et qui, par consequent , ne s ' appl iquent pas 

aux citoyens canadiens en general . Cette autorite l e­

gis lative est evidemment dest i nee a etre exercee sur des 

matieres qui, a l 'egard de personnes autres que les I n­

diens , relevent de l'autorite legislative exclusive des 

provinces. On ne peut certainement pas s'attendre a une 

uniformite complete dans la legislation provinciale, sans 

compter qu'une diversite additionnelle resulte des lois 

particulieres pour les Territoires. L'egalite devant la 

loi, au sens que lui ont donne l es cours des Territoires, 

exigerait que dans chaque province l es Indiens soient 

soumis aux memes regles jur idiques que les autres, sous 

tout rapport et non seulement en matiere d'ebriete. En 

dehors des Territoires, vu la competence provinc iale sur 

l'educat i on et l a sante, les autorites fed~ral~s ne pour­

raient pas facilement fournir ces services sans "di scri­

minat i on " au sens des cours des Territoires. 

Si l'un des effets de la Declaration cana ­

dienne des droj_ts est de rendre inoperantes toutes les 

dispositions en vertu desquelles les Indiens en tant que 

tels ne s ont pas traites de la meme fa~on que le grand 

public, on doit inevitablement conclure que le Parlement, 

en edictant la Declaration, n ' a pas seul ement modifie 
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fondamentalem ent le statut des Indiens par ce procede 

indirect, mais aussi qu'il a assujetti l'exercice futur 

de l'autorite legislative federale sur les Indiens a 
l'exigence d'une declaration expresse 11 que la loi s'appli­

guera nonobstant la Declaration canadi erme des droits 11 • 

J'ai peine a croj_re que le Parlement avait cette inten­

tion lorsqu'il a edicte la Declaration . Si l'on enten­

dait supprimer pratiquement la legislation federale sur les 

Indiens, on devrait s'attendre ace que ce changement im­

portant soit fait explicitement et non subrepticement, 

pour ainsi dire. 

A l'article 2 , les mots essentiels sont 

que toute loi du Canada, sous reserve de l'exception ci­

tee plus haut, 11doit s'interpreter et s'appliquer de 

maniere a ne pas supprimer, restreindre ou enfreindre 11 

l'un quelconque des droits ou des libertes reconnus et 

declares dans la Declaration. Il s'agit de decider si 

ces mots edictent plus qu'une regle d'interpretation. 

Pris a la lettre, je ne le crois pas. 11S'interpreter 11 

ne comporte c erta inement ri en d' autre. 11S 'appli quer" 

exprime-t-il une intention differente? Jene le pense 

pas. M§me si cela peut sembler un t ruisme , je dois sou­

ligner que ce que l'intime demande a cette Cour de faire 

et ce que les cours des Territoires ont erfectivement 

fait, ce n'est pas appliquer la Loi sur les Indiens, 

mais bien refuser de l'appliquer. 

L'argument le plus fort contre cette ma­

niere de voir dans l'article 2 une regle d'interpreta­

tion c'est indubitablement que par la l'exception 11a 
moins qu'une loi du Parlement du Canada ne declare 
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expressernent qu'elle s'appliquera nonobstant la Decla­

ration canadienne des droits'' perd tout sens pratique. 

On ne peut nier que l'application d'une regle d'interpre­

tation n'est pas norrnalernent sournise a une telle reserve. 

Au contraire, le principe est qu'elle n'a aucun effet a 
l'encontre de la volonte clairernent exprimee du Parlement, 

sous quelque forme que ce soit. 

D'autre part, en cherchant a donner un ef­

fet a certains mots de l'article 2 qui, pour des raisons 

evidentes, ne sauraient s'appliquer a aucune loi existan­

te, il ne faut jamais oublier le point de depart de la 

Declaration, c'est-a-dire que l'on y d~clare des droits 

et libertes reconnus comme existants et non pas qu'on les 

introduit OU elargit. Si, a l'article 1, la loi signifie 

ce qu'elle exprime et ne reconnait et declare que des 

droits et libertes existants, jamais rien de plus qu'une 

interpretation juste des lois existantes conforrnement a 
la Declaration ne peut etre necessaire pour atteindre le 

but vise. Il ne peut jamais etre necessaire d'en declarer 

aucune inoperante en raison d'un conflit avec les droits 

et libertes enonces dans la Declaration, vu que ceux-ci 

sont declares comme ils y existent. Il me parait done 

que l'article 2 ne peut pas etre interprete cornme le veut 

l'intime sans venir en conflit avec l'article 1. 

Si, en ce qui concerne la legislation exis-

tante, il fallait choisir entre donner effet a l'arti-

cle 1 tel qu'ecrit et refuser d'interpreter l'article 2 

de fa~on a donner un effet a l'exception, il me semble 

que le choix devrait donner la preponderance a l'article 

1. C'est la disposition qui etablit le principe sur le­

guel toute la loi se fonde. 

L~ 

I 
l 
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Une autre raison qui s'impose c'est la 

presomption contre toute modification implicite du droit. 

On ne peut presumer que le Parlement a l'intention de 

deroger au droit existant plus qu'il ne le declare expres­

sement (Maxwell, On Interpretation of ~tatutes, 98 Ed. 

p. 84, cite dans Duchesneau c. Cook, 1955, R.C.S. 207, a 
lap. 215), Dans la presente affaire, les jugements 

des tribunaux des Territoires decident en fait que le 

Parlement, en edictant la Declaration, a implicitement 

abroge non seulement une grande partie de la Loi sur les 

IndiensL mais aussi le principe fondamental que c'est 

le devoir des tribunaux d'appliquer la loi telle que rc­

digee, n'etant jamais autorises a ne pas donner effet a 
la volonte clajrement exprimee du Parlement. Cela aurait 

ete une deviation radicale de cette importante regle cons­

titutionnelle britannique que d'edicter que dorenavant les 

tribunaux doivent declarer inoperante toute legislation 

qu'ils considerent non conforme a certains principes ju­

ridiques enonces en.termes tres generaux, OU plutot, sim­

plement enumeres sans definition. 

En verite, le sens d'expression2 telles 

gue 111 T application reguliere de la loi 11
, "l' egali te de-

vant la loi", 11 1a li berte de religion II l 11 1a li berte de 
I 

parole", est largement indefini et presque illimite. 

Selan les opinions individu elles et l'evolution des idees 

courantes, le contenu actuel de tels concepts juridiques 

est susceptible d'extension et de variation, comme on 

peut le voir de fa~on frappante dans d'autres pays. Dans 

le systeme britannique traditionnel qui est l e notre en 

vertu de l'Acte de l'Amerigue du Nord britannigue, c'est 

le Parlement qui est exclusivement responsable de la mise 
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a jour de la legislation dans notre rnonde en evolution. 

Si le Parlement du Canada avait eu l'intention de dero­

ger ace principe en edictant la Declaration, on serait 

en droit de s'attendre a y trouver cette intention clai­

rement exprimee. Au contraire, ce que l'on trouve a 
l'article 1 c'est la volonte manifeste de maintenir le 

principe traditionnel et d'eviter l'incertitude inherente 

aux lois redigees en termes generaux , en rattachant ces 

termes generaux a l'ensemble du droit existant et, en 

fait, en declarant les droits de l'homme et libertes fon­

damentales reconnus comme ils existaient alors dans les 

lois du Canada . 

Jene vois pas comment on pent considerer 

que, prendre cela pour l'intention fondamentale, c'est 

meconnaitre le caractere manifeste de la Declaration . Je 

ne vois pas non plus comment on peut dire que , considerer 

l'article 2 comme rien de plus qu'une regle d'interpre­

tation, c ' est ne pas donner effet a la Declaration . Sur 

quoi se fonde~t-on pour presumer que l'on a voulu fa ire 

autre chose dans une loi qui n'a pas de caractere cons ­

titutionnel? 

Que les regles d'interpretation soient de 

moindre importance que les regles constitutionnelles ne 

signifie pas qu'elles sont sans ·importance. Par exemple, 

dans notre systeme juridique, la non-retroactivite des 

lois, de meme que le principe qu'i l n'y a pas de crime 

sans intention coupable , ne sont rien de plus que des 

regles d 'interpretation . Cela ne veut certainement pas 

dire qu'elles sont d 'importance secondaire . Des arrets 

comme Beaver c. La Reine (1 957 , R. C. S. 531 ) et La Reine 
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c. King (1 962 , R.C.S. 746 ) montrent clairement a quel 

point ces principes sent feconds. Si l e Parlement cana­

dien trouvait opportun de les consacrer dans une lei, 

pretendrait-on que ceux qui par la suite diraient que 

leur nature fondamenta l e est inchangee et qu'elles demeu­

rent des regles d 'interpretation , ne donnent pas a cette 

loi-la son plein effet? 

En definitive, je ne trouve rien dans la 

Declaration canadienne des droits qui demontre clairement 

que le Parlement avait l'intention d'etablir a l'egard des 

droits de l'homme et des libertes fondamentales des prin­

cipes primordiaux d'ordre general, que les tribunaux de­

vraient appliquer a l'encontre de la volonte clairement 

exprimee du Parlement dans les leis existant a cette epo-
' 

que. A men avis, le Parlement n'a fait rien de plus que 

de prescrire aux tribunaux d'interpreter et d'appliquer 

ces lois conformement aux principes enohces dans la 

Declaration, en considerant que les droits et libertes 

reconnus existaient alors et non pas qu'ils seraient eta­

blis par les tribunaux. 

Pour ces motifs, j'accueillerais le pour­

voi, j'infirmerais l'arr§t de la Cour d'appel et le ju­

gement de la Cour territoriale des Terr itoires du Nord­

Ouest, et je retablirais la condamnation et la sentence. 

Vu les conditions de l'ordonnance accordant la permis­

sion d'en appeler, je presume qu'un arrangement satisfai­

sant a ete conclu pour le s frais d'avocat de l'intime et 

qu'aucune directive n'est necessaire ace sujet. 

Depuis que j'ai ecrit ce qui precede, j'ai 

eu le privil~ge de lire l es motifs du Juge en chef et je 

desire ajouter que je suis entierement d'accord avec lui. 
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IN THE SUPREME COURT OF CANADA 

HER MAJESTY THE QUEEN 

v . 

JOSEPH DRYBONE S 

Coram: The Chief Justice and Fauteux, Ahbott , 
~artland , Judson, Ritchie, Eall, Spence 
and Pigeon , JJ. 

RITCHIE J.: 

This 1s a n appeal brought with leave of this Court 

from a judgment of the Court o f J\ppeal for the Northi:,Jest 

Territories dismissi ng an a ppeal by the Crown from a judgment 

of Mr. J ustice W. G. Morrow of the Territorial Court of the 

Northwest Territories by which he h ad ac quitted Joseph Drybones 

of being "unlawfully i ritox icateJ off a res e rve j, contrary t o 

s.94(b) of the Indian Ac t~ R. S . C. 19 S2 Ch . 14 9 , aft e r hav ing 

h e ard a n appea l by wa y of tria l de nova f r om a judg ment of 

Magistrat e Anders o n-Thompson who had con vic t ed the respondent 

of this offence a n d s entenced him t o be f ined $10.00 and costs 

and in default to snend three d a ys in cu s tody. Th e full charge 

against Drybones was th~t 

On or Qho ut th e Rt h o f A~ri l, 1 96 7 a t Ye ll o wknife 
in the i!o r t h wes t 'T c rrit0ri 0s, b e in g a n Indian , was 
unl a wf ull y intcxic~ted 0 ff a reserve , contrnry t o 
s . 94(b ) o f t he I n dian Ac t, 

The r espondent i s an Indian and he was indeed int oxi ­

cate d on the even i ng of ~pril 8th, 1 ~6 7, on the p remis e s of 

the Old Stope Hotel i n Yellowknif0 in the northwe st Territorie s 

where t here i s no nre serve " ,,,i thin t he meaning of the In di an 

Act. 
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When he was fir s t arraigned before Magistrate 

Anderson-Thompson, Drybones , who spoke no English) pleaded 

guilty to this offe nce, but on appea l to the Territorial Court . 

Mr. Justic e ~arrow found that t here was s ome serious doubt as 

t o whe t her h e fully appre ciated his p l ea in the lower court and 

he was a llowe d to withdraw that plea whe r eafter the appeal pro-

c eeded as a trial de nova with a p le a of not guilty . 

94 of the Indian Act r e ads as follows: 

94, An In d i a n who 
(a) h a s intox ic a nts i n his possess i o n, 
(b) is in t ox icat e d, o r 
(c) make s o r ma nuf a ctur e s int ox i cants 

Section 

of f a reserve , is g uilt y o f an o ffence and is li ab le 
o n summ 3 ry c o nv icti o n to a fin e of not less than t e n 
dollars and n o t more t h a n f i fty d o ll ars 0 r t o impris­
o nment for a term n o t e xceed in g mree months or t o 
both fin e and i mpr is o nment. 

I agree with the Court of Appea l that the use of the 

words "off a res erve " cre ates 

... an es s en ti a l e lement t o be p r o ved in a n y 
charg e l ai d under section 94 . Bu t onc e it is 
p r o v e d , a s it was in th e pre s e nt c ase, t hat 
the off e nc e was no t c o mmitt ed u po n a reserve , 
the requirement o f th e sec ti o n wa s satisfied. 
Th e fact that there are no r ese rv e s in the 
Territories is quite irr e leva nt. 

The important question raised by this appeal has its 

origin in the f a ct that in the Northwest Te rritories it is 

not an off enc ~ for anyo ne except an Indian to be intoxicat ed 

otherwise than in a public p l ace . The Liquor Ordinance which 

is of genera l app lication in the Territories , ( R.O .!i . W. T . 1957 

Ch. 60s.19(1)) provides that : 

No pers o n shall be i n a n i n t o xic a ted c o n d iti o n in 
a p u blic p lac e ... 

but unlik~ s . 94 of the I ndi an Act 3 t her e is no provision f or 

a min imum fin e a nd the ma ximum t 8r m of imnrisonme nt is only 

30 days as opposed to J months und e r the In d ian Act . 

The r e s ult is that a n Ind ian who is intoxica ted 1n 

his own home "off a r eserv e " 1s gu i lt y of an o ff e nce and s u b ­

j e ct to a minimum fin e o f not l ess t han $10 or a t e rm of im­

prisonment not exce12din p: 3 month s o r both, wherea s a J.l otl1er 
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citize ns in the Terr it ories may , i f they s ee fit, become in­

toxicated otherwi s e than 1n a µ ublic p l a c e without committing 

any offence at a ll. And even if a n y such other c itize n is 

convicted of b e i ng int ox ica t e d in a p ubl ic p l a c e , t h ~ only 

penalt y provided by the Ordinanc e is :.a f ine not e xce e ding $ 50 

or ... impriso nme nt for a t erm not exceeding 30 days or ... 

both fin e a nd impris onment ." 

Th2 argume nt which was succe ssfully advanced by the 

respond e nt before Mr. Justice Morrow and befor e the Court of 

Appeal was that because of this l egis lation , :i:nd i an s in the 

Northwest Territories, by reason of the ir rac e , are denied 

"equality be.:ore the l a•.-.111 with the i r f e llow Canadians, and that 

s.94(b) of t he In dian Act therefore au thoriz ~s the abro gQt: ~ 

a bridgement or infringem~nt o f on e o f the human rights and 

fundamen t a l freedo~ s r ecogniz ed a nd dec l ar~d as ~x i sting in 

Ca nada without discrimination by r eason o f race, p ursuant t o 

the pr ovis i c ns of the Can a di a n Bi ii o f R1:(!ht .c; ,, Statute s of Ca nc:or"' · 

8 - 9 Elizabe th II Ch. 44 ( here inaft e r some time s r e f0rred t o a s 

"Th8 Bil l of Ri g h t s " or 11 '.L'he Bi llrr) Hh ich pr ovi d e s , inter aiia : 

1. I t i s here by r e c og nize d 2 n~ ~ec l 2 red that in 
Cana da th e re h a ve a xi s~ed and sha ll c ont inu e t 0 
ex ist wi thout ~ i scrimi na tion by r e2so n of r2c~, 
nat i on 2 l o ri g in, col o ur, r0l i g i o n o r s e x , t h e 
followin g hum a n r i g ht s a n d funJ2menta l fr ced omc , 
namely, 

( b ) t h e ri g ht o f the in ~iv i d u a l t o equali t y 
b e fore the l2w a n d th e p r o tec ti o n o f the 
l a,., ; 

2 . Ev c r·v l,J.w of Ca n ad 'J. shi:ll l, unl e ss it is cxpi~ess l y 
d ec l 21~ecl - b y :1 n Act o f t h e Par li a men t o f Can2Ja th a t 
it shal l op er a te no t withst and in g the Can ad i a n Bi ll of 
Ri g ht s , be so co n strue ~ and 2p~ l i e d a s n o t t o 
abro gQ t e , abr i dge o r infrin ~ e , o r t o a uth ~riz e th e 
abro~ 2 t i o n, abr i dge ment o r in f~ in ~e mPnt o f any o f 
the ri g hts or freetlorns h erei n r e c 0~ nized a n d 
dec l ar :::u 

5 . ( 2 ) T he: expression ' l a w cf Canada ' in P a rt I 
mea n s 2 n Ac t of t he Parli ame nt o f Ca n a~a enact · 
bef o r e o r afta r t he com in u int o f o r c e o f this Act, 
a n y orde r, rul e n r re3ul2~i o n ther e un de r , 3nd a n y 
l aw in f o r ce i n Canad a o r in any par t of Ca n a<l a at 
th e c ommenceme nt 0 f thi s Act th a t is s ubj e ct t o b 9 
rep2aled, abo lish ed o r al t ered by th e P u r l i a rnen t 8f 
CancJ.d a . 

---, 
I 
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The Co urt of Appea l agree d with Mr. Justice Morrow 

t hat s . 94 ( b ) of the Indian Ac t i s r e ndered ~oue rative by r eason 

of t his l eg i s l a tion a nd the Notice to appea l t o this Court i s 

limit e d t o t he sing l e g r o und 

Th at the Co urt of App eal in the No rthwest Terr it o r­
i es in u p h o l d i n8 t he de cisi o n of the Te rrit o rial 
Court of the Nor th we st Te rritories erred in acquit ­
tin g th e r espond ent of ' a n offe nc e contrary to s . 94 
(b) of the In d i a n J\ ct, R . S.C . 19 52 Ch . 14 9 o n th e 
g r o un d that s . 94 of t he In d i a n Ac t is re n dered in­
op erative by re a son of th e Ca n ad i a n Bill of ~ i g hts, 
Stat. Can . 1950 Ch.44,' 

It was conte nd e d on b~ha l f o f the appe llant that the 

reasoning a n d c o nc l us i on of the court s be l ow mak e s the q ue stion 

of whether s. 94 has bee n r e ndered inoper a tive by the Bill o f 

Rights depe ndent u pon whether or n o t the l aw of a ny pr o vinc e e r 

t erritory make s it an offence t o b e intoxicated otherwis e th a n 

in a public p lac e and t ha t it s operation could t her e f o r e no t 

only vary from p lace t o nl ace in Canada but a lso fr om time t o 

time, depe ndi ng upon a m~ndme nts which might be mad e to the pr o-

vincial or territorial l eg i slation . I can , however , find n o 

r oom for the applica tion of this a rgu~c nt in the nr e s e nt c as e 

as the ordina nc e in que s tion is a l aw of Canada within the 

meaning of s.5(2 ) of t he Bill of Rights ( see No rthwe st TRrI'i ·· 

tori e s Ac t
3 

R . S . C . 1952 Ch . 1 9 5 s . 17 ), a nd it is a l aw o f 

ge n era l appl icat i on in the Territor i es , wher e~ s the I n d ian Ac t 

is, of c o urs e , a lso a l aw o f CQnada a l thou g h it has spe c ial 

a pp l ication to Indi a ns alone . 

The au2 stion of whe ther s . 94 o f t he I ndian Act is 

r e nd e red i nopera tive by r eason o f the provisio ns o f the Bi ll of 

Rights on the gr ound that it abrogates , abridges or infringes 

the right of Ca nadians o f the Indian r a c e t o meg ualit y before 

t he l aw " was cons ide r e d by the Court o f /i.ppeal of British 
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Columbia 1n Regina v . Gonzales , 37 W. W. R. ;5 7 where Ty soe, J. A., 

speaking for the majority of the Court , c onclude d t ha t : 

Sec. 9 4( a ) of the I ndian Act does n o t a brogat e or 
infrin g e th e right o f the ap pe ll an t to ' equality 
befor e th e l aw ' a s I underst a nd it. Se c. 2 o f the 
Canadian Bi ZZ of Rights do es not th e refor e affect 
it. 

( a s h e then wa s ) 
In r eaching the s a me c onclusion, Davey, J. A. , /who wr o t e separate 

reas ons for judgment from t he o t he r t wo membe rs of the Court ) 

took the v i ew t hat s e c. (1) of the Bi ZZ o f Rights should be 

treat ed as me r e ly prov i d inf, a c anon of c onstruction for the 

interpre t a tion of l eg islation exist ing at the time when the 

statut2 was e n a ct ed . The l earned judge said: 

In so f a r a s e xistin g legislation d oes not offen d 
aga inst a ny of the matters specifica lly menti o ne d 
in clauses ( a ) to ( g ) o f se c . 2, but is said t c 
otherwise in fr in g e upon s ome o f th e human ri g ht s 
and fun dament a l freedoms d ec lar e d in sec. 1 9 in 
my oo ini o n the section does not re pea l such l eg is­
lati o n ei th er exp r es sly or by im p lic a ti o n. On th P 
contrary, it exp ressly recognizes th e c o ntinued 
exist e nc e of such le gislation , but p rovi de s t hat it 
shall b e construed an d app li ed so as not to d er oga t e 
fr o m t hos e ri g hts a n d freedoms . By that it s eem s 
mer e l y t o provi de a canon or rule of interpret a ti o n 
f o r such legislati o n. Th e very lan g u age of sec. 2 , 
' · .. be so c o n s true d an d app li ed as n o t t o abro ga t e 

assumes th at the p ri o r Ac t may be sensibl y c o n­
strued an d ap p lie d in a way th a t will avoid <l erog~t­
in g fr om the righ ts and fr eedo ms dec lar ed in s e c. 1. 
If th e pr ior l egis lati o n c a nn o t be s o constru ed ~- ~ 
app li ~d se n s ibly, then the ef f e ct of sec. 2 i s 
e xhauste d , and the p ri o r l eg isl at i o n .must prevail 
a cc o r c~ i 11 g t o its pl a in meanin g . 

Th e np p lic a ti o n of th a t rul e 0f co nstructi o n to 
ex i s tin g l eg i s l a ti o n m~y r e quire a ch a n ge in the 
j u d i ci a l interp r e t ation of some s t a tut e s wher e t h e 
lan g u age pe rmits a n d thus ch~ n ~c th e la w. 

The d ifficulty with s e c . 9 4( a ) of the I ndian Act is 
that it adm its of n o c o nst r u ct i on 0 x app lic a ti o n 
that wo ul ~ avoid conf lict with sec . l(b) of th e 
Canadia n Bi Z Z o f Righ t s as appe ll a nt's counsel int er-­
prets it. Sinc e t he effect o f the Canadian Bi ZZ of 
Rig ht s i s not t o repeal suc h l eg i s l a tion , it is th e 
d uty cf t he c o urts to a p p l y sec . 9 4( a ) in th e o nl y 
way i ts p lain l an g ua ge permit s, and th a t t he le a rn ed 
m2 g istrate d i J when he convicted. 

This proposition appears t o me t o strike a t the vury 

f oundations of the BilZ of Rig ht s and t o c o nvert it from it s 

appar e nt charact e r as a sta tutory d e c l aration o f the funda~~~+ -' 
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human ri ghts a nd fre edoms which it recognizes, into being little 

more tha n a rule for the c onstructi o n o f f e d e r a l statute s, but 

as this approa ch ha s f ound f a vour ~vi th s ome emine nt legal comm­

entat ors, it seems t o me t o be important that priority should 

be g iven to a c ons i d e ration of it. 

I wi ll h e r e afte r refer to the c a se of Robertson an d 

Rosetanni v . The Que en , 1963 S . C. R . 651, but in the present c on­

text I mention it on l y to say that like t he courts be l ow I 

agre e with what was said by the pre s e nt Chief Justice in his 

dissent ing reasons for judgment when c ommenting on the above 

v i ew e xpressed by Mr. Justice Davey . He the r e said , a page 

662: 

With t he g r eates t resp e ct I f in d myself un ab l e t o 
agre~ with this v i ew . Th e imp era tiv e words of s.2 
o f the Canadian Bill of Rights, quoted abo ve , appear 
to me to requ ir e the courts t o refus e to apply any 
law, c o ming wit hin th e le g i s lative a uth orit y of 
Parliament, which in frin ge s f r e edom o f r e ligion 
unless i t i s express l y 2e cl a red by a n Act of Parlia­
me nt that t h e l a w which doe s so in fr in ge sha ll 
ope rat e n o twithst a ndin g the Canadian Bill of Rights. 
As a lr eady po int ed o ut s . 5 ( 2 ) ~ quot ed ab o ve , ma k e s 
it p l ain th a t th e Cana d ian Bill of Pights is to 
app ly t o a ll l a ws o f Ca n ada a lrea d y in ex ist e nc e at 
the t i me it came int o f o rc e a s we ll as t o th ose 
thereafter enacte d . I ~ my o~ i n i o n where there is 
irrec o nc il a b l e c onflict be twee n a n o ther Act of 
Par li ame nt a n d the Canadian Bill of Rights the 
l a tt er must p r evail . 

I do not find t hat this c xpr~ssion o f opin i on in a ny wa y c on ­

f lict s with the r e ason i n g of the majori t y of this Co urt in 

Rob ertson and Rosetanni v . The Quee n , s upra , which h e ld that 

there wa s no conflict betwe e n the impugne d section o f the Lord ' s 

Day Act a nd t h e Bill of Rig hts . 

I am , howev~r, wi th r e s pect, of the opin i o n that Mr. 

Justic e Dave y ' s r e a soning i s untenab l e on ano the r g r o und. The 

result of that r e a soning is t o c o nclude that any l a w o f Ca nada 

whic h c a n o nl y b e "constru8d and a pplie d s e nsibl y " so that it 

off ~nds against the Bill of Rights ~ is t o ope rat e notwiths tand --

ing thG pr o v i sions o f that Bi ll . I a m unabl e t o r e c oncil e this 

interpre tation with the; o pe ning wor ds of s.2 whe r e it i s pro­

vide d that: 
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s h::. l J. , 
Ev e r y l aw of Can ada; unl ess it is expressly declared 
by an Act o f t he Parliamen t o f Canada that it shall 
operate notwithstanding the Canadian Bill of Rig hts 3 

be so c onstru ed a n d app li ed as n o t to abrogate •.• 

The italics are my own. 

If Mr. Justice Davey 's reasoning wer e corre ct and the 

Sill of Rights we r e t o b e construe d as meaning that all l aws of 

Canada which clearl y o ff e nd the Bill were t o operate notwith­

standing its pr ov isions, th8 n the words which I have italisize d 

in s ection 2 W)Uld be supe rfluous unl e ss it b e suggested that 

Parliament inte nd e d t o r e serve unt o its e lf the right t o e xclud e 

from the e ff e ct o f t h e Bill o f Rig hts o nly such statutes as are 

uncl e ar in the ir me a ning . 

It s eems to me tha t a more realistic meaning must be 

given to the words in que stion a nd they afford, in my view, the 

cleares t indica tion thats. 2 i s int e nded t o mean a nd does 

mean that if a l aw o f Ca nad a. canno t be ;1 s e n s ibly construed a nd 

applied" s o that it does no t abr ogat e , abridge o r infringe 

one of the rights a nd f reedoms r e c ogn iz e d a nd d e clared by the 

Bill, the n suc h law i s inope r a tive "Un l es s it is e xpre ssly 

d e clared by a n Act of th8 Parliament of Ca na da tha t it shall 

operate notwithstanding the Canadian Bill o.f Righ ts 1· • 

I think a d e claration by the courts thc t a s e ction 

or portion o f a s e ction of a statute is inope rative 1s t o be 

d istinguished from the r epea l o f such a section and is to be 

c onfined t o the particular circumstanc e s of the case 1n which 

the d e cla r a tion 1 s rn~d2 , Th ~ situation appears to me t o be 

somewhat a n a logo us to a case where va lid pr ovincia l legi s lation 

in an otherwis e unoccupie d fi e ld c ea s e s t o be ope r a tive by 

r ea s on o f conflictin g f e d e ral l eg i s lation. 

I think it is desir~b l e a t this stage to dea l with 

the submission mad e on be ha lf o f the appe lla nt t o the e ffect 

that the rights a nd fr eed o ms r e c ogniz e d a nd d e clare d by the 

Bil l o f Rights must ha ve r e f e r e nc e t o and be circumscribed by 

the l aws of Canad a as they ex i st e d o n the 10th of Augus t, 1 960, 

when the Bill was pas s e d, which l aws include d s,94 of the 
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Indian Act . This submission is based in l a r ge meas ure on the 

fo llowing paragraph from the reasons for judgment o f this Court 

i n Robertson and Rosetanni v. The Queen , supra , where it was 

said: 

It i s t o be note d a t th e o uts e t th a t the Canadian 
Bill of Righ ts is n o t concerne d with ' human ri g hts 
a nd fun dame nt a l freedoms' in a ny abstract sense but 
rather with such r i ghts and freedoms a s ex isted in 
Canad~ imm edia t e l y before th e s tatut e was enacte d 
(s ee also s. 5 (1)). It is therefore t he 'r e li g i o us 
free dom t then ex i sting in this c o untry th at is 
safeg uar d e d by the provis i o ns of s. 2 ... 

What was a t issue in t ha t c as e WRS wh e the r the Lord's 

Day Ac t, in providing tha t ''it s h a ll be unlawful f or any person 

o n the Lord's Day ... t o carry o n o r tran sact any busines s of 

his ordinary c a lling ... " abrog~t e d, a bridged o r infringe d th0 

right t o "freedom o f r e lig i on", and it was contended on beha l f 

of the ~ppe lla nt t:hat the phr ase "freedom of re li g ion" as u sed 

in the Bill of Rights meant "freedom t o e nj oy the freedom which 

my own religion a llows without b~ing confine d by restriction s 

imposed by Parliament f o r th2 purpose o f e nforcing the t e nets 

o f a faith t o wh ich I do not subscribe". In c onsidering thi s 

cont e nti on, it became ne c es s ary t o examine th2 d e cide d cas e s 

in ord2r t o d 2tcrmine what w::J.s the c.cc ept e d meaning of "fre (::i('lr­

o f r e ligion" as i t 2xis t e d in Can::1.da immediately before the 

Bi l l of Rights was e nacte d and th2 l a st-quoted excerpt from 

the r easons for justmen t must, in my v i ew , b8 r e ad in this 

sense. Th is appears t o me t o be c onfirm~d by the s ucceedin g 

paragraph of these r ea s ons wh e r ~ it i s s a id: 

It is acco rdin i ly o f firs t i mp o rtance t o un de rstan c 
th e c o nc ep t of r e li gio u s free do m which was rec og niz e tl 
in t h is co untry before the ena ctment of the Bi ll of 
Righ ts 3n d af t er the e n ac t me nt o f the Lord's Day 
Act i n it s Dresent for m. 

If it had be e n accep t ed that the ri g ht t o ''fr eedom o f 

religion" as dec l ared in the B·i ll of Rights was circumscribed by 

the prov isions o f the Cana dia n statut e s in f orc e a t the date 

o f it s e nactm~nt, the re wo uld have been no need, in de t ermining 

the va l idity of t h e Lord ' s Day Ac t to c o nsid e r the a uthorities 
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in o rde r t o examin e the situatio n in light of the c ~nc e pt of 

r e lig ious fr eedom which was r e cog niz e d in Canada a t the time 

of the e nactme nt of th2 Bill of Rig ht s . It would h a ve been 

e nough to s ay that "fre-2dom of r e lig i o n" as us ed in the Bi ll 

must mean fr ee d om o f r e lig i o n subj ec t t o t he provisions of the 

Lord's Day li at. This constructio n wo uld, howe v er , have run 

contrary t o the provis i ons of s . 5 ( 2 ) o f the Bill which makes 

it aop licablc t rJ ,::: vcry 11l\ct of the Parlia.mc nt of Canad;:i_ e n=' ·:. 

c d be f o r e or a fter t he c o rning i n t o forc e o f this Act. ·· 

I n any e v e nt, it wa s no t n e c e ssary to decide this 

qu e stion in Rob e rtson and Roseta nn i be c ausG it was found that 

the impugned provisio ns o f th2 Lord's Da 'J Act a nd the . Bi ll of 

Righ ts we r e n o t in conflict, 3 nd I accordingly d o n o t c onsider 

that case to be any a uthorit y for t he sugges ti o n t hat the Bill 
as be i n g 

o f Rig ht s is t o be t reat ed/subject t o f ederal l e gisla tion 

~xisting at the time o f its 8nactm8nt, and mor e particularly 

I do not conside r tha t th2 provisions of s . l(b) o f the Bill of 

Rights are to be tre at e d as being in any way limit e d or affe ct ­

e d by the t erms of s . 94(b) of the In di an Act. 

The right which is here at i ss u -2 is "the right of 

the individua l t o e qua lity b2for2 t h e l aw and the protection o f 

ths l aw''. Mr . Justic2 Tys oe , wh o wr o te the r ea sons for 

judgment on beh a lf o f the majority of the Court of Ap p e al o f 

British Co lumbia i n the Gonza l es Ca s e y supra J exore ssed t h e 

opinion tha t as t h 2 se wor ds o ccur in t h~ Bil l of Ri g hts they 

mc:an 

A ri g ht o f e very ~arson to whom a particula r law 
relates or ex tendsJ nc matt~r wh a t may be a per:nn •~ 
race, na ti ona l orig in, c o l o ur, religi o n o r sex ~ t o 
s t and o n a n equal fo o tin g with e v ery o ther pers o n 
to wh om 2 part i c ul ar l aw r0 lat e s or e xtends an d a 
right to t h ~ p r o t ec ti o n of th e l aw . 

(The it a lic s are Mr . Justic e Tysoe ' s ) 

Lik e the me mb e rs o f th e c o urt s b e l o w, I c a nnot agr ee 

with this int e r p ret a ti o n p ur suan t t o which it seems to me th a t 
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the most glaring discriminatory l egis l a tion against a racial 

gro up wo uld have to be construed as recognizing the right of 

each of its individua l me mbers "to e quality before the law '' , so 

l ong as a ll the ot11er members a re be ing discriminated against 

i n the same way. 

I t h ink t hat the word 11 l aw " as used in s. 1. ( b) of 

the BiZZ of Rights is to be c o nstrue d as @.:!aning "the law of 

Canada" a s define d in s . 5 ( 2 ) (i. e . Acts of the Parlia ment of 

Canada and any orders , rules o r reiulations thereunder) a nd wi th­

out attempting any exhau s tive d e finition of ,:eq_uali t y be for e the 

l aw " I think tha t s .l( b ) means at l east tha t no individual or 

gr o up of individua l s is t o be treated mor2 harshly than anot h2r 

unde r that law, and I am the r e f ore of op in ion t hat a n individua l 

is denied equality be f ore the 1 -J.w if it is made a n of fenc e .:~-­

ab l e at law, on a cc ou nt of his race , f or him t o do somethini 

which his f e llow Canadians a r e f r ee to do without h a vin g commit­

t ed any offence or having b e e n m~de s ubj e ct t o any p e nalty , 

It is on ly necessary fo r the nur Do s e o f d e ciding this 

case f o r me to say that in my o o inion s. 94(b) of the In di an Ac t 

is a law of Canada which creat e s suc h a n off e nce and that it can 

only be c onstrue d in such manner t hat it s application would 

operat e so as t o abr ogat e , a bridge or infringe on e o f the ri ghts 

declared and r e co gniz ed by t h e BiZZ of Righ t s . For the r e asons 

which I have indica t ed , I am the r e f o r e o f opinio n t hat s. 9u( ~ ' 

is inoperat ive . 

For th2 purpos e o f d2t e rminin~ the i ss u e r~is e d by 

this a ppeal it is unnec0ssary t o e x p r es s any o p inion r 8spc cting 

the o peration of any othe r s e ctio n o f the I ndian Ac t. 

For all the ~bo ve r e as o ns I woul d dismiss thi s 

appeal . 
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the mos t g l ar in g di s c r i mina t or y l e gis l a t i o n aga inst a r a cia l 

gro up wo ul d have to be c o ns trued as r e cog n i z ing the right of 

e a c h of its individ ua l me mb e r s "to e qua l i t y be fo r e the law '; , s o 

l o n g as a ll the ot h e r me mbe rs a r e be i n g d i s c riminat e d again s t 

i n t h e s a me way . 

I t h ink t hat the word "la w" a s u s e d in s. 1. ( b ) o f 

the Bi ZZ of Ri ghts is t o be c o n s t r u e d as mE.: a ning " the l aw o f 

Canada " a s d e f ine d i n s . 5 ( 2 ) ( i . e . Act s o f t he Parlia ment of 

Canada a nd a n y o r d e rs , rule s o r r e~ulat i o n s t h e r e und e r) a nd wi t h ­

out a tt empting any e xhau s tiv e d e fin it i o n o f ;: e qua lity b e f or e the 

l aw " I think tha t s .l( b ) mean s a t l east t ha t no individual or 

g r o up o f indiv idua l s is t o be t r e at e d mo r 0 h a r s hly tha n ano t h e r 

unde r that l aw , and I am t h e r e f o re o f o pini o n t hat a n individu a l 

is denie d e qua lit y b e f or e t he l aw if i t i s ma de a n o f fe nce ~~ ­

ab l e a t l aw , o n a cc o unt of h is r a c e ) f o r him t o d o s omethin i 

which h is f e llo w Can a dia ns a r e f r ee t o d o with ou t h a vin g c ommit­

t ed any off e nc e o r having be e n mQd e s ubj e ct t o a n y penalty , 

I t i s on l y ne c e ssa r y f or t h e ~ur Do s e o f d e ciding t hi s 

cas e f o r me t o s ay tha t in my o p inio n s . 94( b ) of the I ndia n Ac t 

is a law o f Can a d a wh ic h c r eat e s such a n o f f e nc e a nd t hat i t can 

onl y be c o n s true d in such manne r that its applica tio n woul d 

operat e s o a s t o a b r ogat e , a brid ge or i nfrin ge o n e o f t h e righ t s 

declared a nd r e c ogniz e d by t h e Bi ZZ o f Ri ght s . For the r e asons 

which I ha ve indica t e d, I am t he r e fo r e o f op inio n t hat s. 9U( t ' 

is i noperat ive . 

Fo r th2 purpos e o f de t e rmini nR the i s s ue r a i s e d by 

this appea l it is un nec 0 ssary t o e x p r 0s s a n y op i n i o n r ~s pact i n g 

t he ope r a tio n of a n y o t h e r s e c tion o f t he I nd i a n Ac t. 

Fo r a ll t h e -3. bo v e r eason s I wo ul d d i smi ss thi s 

appeal. 

J 
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Si n c e writinr the abo v e I h a v e had the advantage of 

reading the r e as o ns f o r jud~ment nr~oar ed by the Chief Justic e 

and by Mr. Justic e Pige on which , wh e n r ead t oge t her , appear t o 

me t o l e ad t o t he c onclusi o n thc.t, e ve n o n the assu mptio n that 

the applicatio n o f the pro v i s i o n s of prior f eder a l l egisla tio n 

has the e ff e ct o f de nying e quality hefor o t h~ l aw , a nd t hus di s ­

c rimina ting against , a s e cto r o f the population '' b y r e as o n o f 

race '' , they must n e verthe l e ss be g i ven f ull e ff e ct n o twithstand -

ing the prov i s i o n s o f the Bil l o f Righ ts . In vi e w o f thi s c o n -

cl us i on, I find it n c~ c c s sary t o r es t a t e: the pos itio n v!hich I 

take in t h2 m~tt ~r . 

I am in full agre e ment with t h e Ch i e f Justice tha t 

the que stio n here r a is e d w2 s n o t de cided in the cas e of Roberts on 

and Rose t anni v . He r / :a}esty the Qu e en ., sur1~a ., and that t}, i"' 

the first oc c asion o n whicl1 it has be c o me ne c e ssary f o r this 

Court t o decide it. 

In my vi e w under the p r ovisio n s o f secti o n 1 o f the 

Bill of Rig hts 11 th2 r i Ght of t h 2 ind ividual t o equ a lity before 

the l aw" "without discrimincJ. t i o n b y rec.son o f r -3. c e " i s r e cogniz­

e d as a right which e xists i n Canada , and by s e ctio ns 2 and 5 of 

t hat Bill it is p r o vid2d that e v e ry l aw o f Can~da e n a cted be fore 

o r aft 2r the c oming int o f orc e o f the Bill , unless Parliament 

makes a n expr ess dec l a r a tio n t o the c :.mtra ry, is t o b e 11 so c o n­

s tru2d and upp l i ed as not t o abr oga t e , ~brid ge o r infringe ~r 

t o authoriz e the .:1.br ogat i on , abrid ;;em1:; nt 01" infringem2nt" of a n y 

of t h e rights s o r e c ogniz e d a n d declared . 

It ma y we ll be t ha t t h e imDl c m~nta ti o n o f the 

Canadian Bi ll o f Right s by t he c ourts c a n g ive ris e t o gr e at 

d ifficu ltie s, b ut in my vi ew f ull e ff e ct must b~ g ive n t o the 

t e rms of s e ctio n 2 the r e of . 

The pr e s e nt ca se d isclo s es l aws o f Canu.da which 

abr ogu.te, a bridge a nd infringe the riph t o f a n individual Indian 

t o e qual it y b e f o r e the l aw and in my o pinion i f t ho s e laws are 
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t o be appli e d in a ccordanc e with the express language . us ed by 

Parliament in s ectio n 2 o f the Bi ll of RightsJ the n section 

94(b) o f the I ndian Act must be d e cla r ed t o be inoperative. 

It appears t o me t o be d e sirab l e t o make it plain 

that thes e r ea s ons f o r judgme nt a r e limited t o a situation in 

which, unde r the laws of Canada , it is made a n off e nc e punish­

able at l aw on a ccount o f rac e , f o r a person t o do some thing 

which all Canadians who a r e no t membe rs o f that race may do with 

impunity; in my opinion the same considerations d o not by any 

means a pply t o all the provisi cJ ns o f the I ndian Act. 
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JOSEPH DRYB01'.;Es 

CORAM: Le Juge en chef, les Juges Fauteux, 
Abbott, Martland, Judson, Ritchie, 
Hall, Spence et Pigeon. 

LE JUGE RITCHIE: 

Le pourvoi, que cette Cour a autorise , est 

a l'encontre d'un arret de la Cour d'appel des Territoires 

du Nord- Ouest. Cet arret a rejete 1 1appel de la Couronne 

a l'encontre d'un jugement du Juge W.G . Morrow, de la 

Cour territoriale des Territoires du Nord-Ouest acquittant 

Joseph Drybones,de llinculpation d 'avoir ete ivre hors 

d'une reserve, illegalement, en contravention des dispo­

sitions de l'art. 94 b) de la Loi sur les Indiens, S.R.C. 

1952 ch. 149, La decision du Juge Morrow faisait suite 

a un appel par proces de nova du jugement du Magistrat 

Anderson-Thompson qui avait declare l'intime coupable de 

cette infraction et l'avait condamne a payer $10 d'amende 

et les frais ou, a defaut, a trois jours de detention. 

L'inculpation de Drybones tenait dans le texte suivant: 

(traduction ) 

"Le 8 avril 1967, ou vers cette date, a 
Yellowknife, dans les Territoires du Nord­
Ouest, etant un Indien, il etait ivre hors 
d 1 une reserve, illegalement, en contraven­
tjon des dispositions de l'article 94 b) 
de la Loi sur l es Indiens." 
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L'intimc est Indien et il etai t reelle­

ment i vre , l e soir clu 8 a vril 1967 , a J. 'hot el Old StopG, 

a Yellowknif e , dans les Territoires du Nord-Ouest , o~ 

il n' y a pas de "reserve " au sens que donne a ce mot la 

Loi sur les Indi ens . 

Traduit devant l e Magistrat Ariderson­

Thornpson, Drybones, qui ne parlai t p.s.s l 1anglais , 

s'avoua coupab le de l'infract ion precitee . Lors de l'ap­

pel, en Cour territoriale, l e Jug e Morrow doutant beau­

coup que Drybones ait bien compris le sens de son plai­

doyer devant le Magistrat , lui permit de l e retracter 

et l'appel se poursuivi t comme proces de novo , sur plai­

doyer de non-culpabilite. L' article 9h de la Lo_i sur les 

Indiens se lit comme suit: 

94 , Un Indien qui 
a) a des spiritueux en sa possession; 
b) est ivre; ou 
c) fait ou fabrique des spiritueux 
hors d'une reserve, est coupable d 1 une in­
fraction et passi.ble , sur declaration som­
maire de culpabilit e, d'une amende d ' au 
moins dix dollars et d'au plus cinquante 
dollars ou d'un emprisonnement n'excedant 
pas trois mois, ou de l'amende et de l'em­
prisonnement A la fois . 

Je convi ens av ec la Cour d ' a ppel que J.es 

.. mots "hors d'une res erve" cons tituent (traduc tion ) 

''· .. un element essentiel qui doit etre prou­
ve dans toute acc usation portee en vertu d e 
l'arti c le 94 , Cependant, un e fois qu'i l est 
prouve , comme dans l ' affair e qui nous inte ­
ress e, que l'inf r act i on n'a pas fte commise 
sur une reserve, 1 1 exigence de 1rartic l e est 
satisfaite . Le fait qu'il n' existe pas de 
reserve dans les Territoires n'a rien A voj_r 
avec la question . 11 

La question importante dans l e present 

appel ti ent Ace qu e dans l es Territoires du Nord-Ouest 

le ·fa.it d'etre i vre, ailleurs que dans un lieu public , ne 

constitue un e infract ion pour personne autrc qu'un Indicn . 
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L'ordonnance intitu1ee The Lig_uor Ordina~1c~, (R.O.N.W.T.) 

1957 , ch. 60, art. 19 (1) qui yest d'application gene­

rale, edicte que: (traduction ) 

"Nul ne doit se trouver en etat d'ebriete 
dans un lieu public ... 11 

mais a la difference de l'art. 94 de la Loi sur les In­

djens elle ne prescrit pas une amende mininurn et la peine 

maximum d'emprisonnement yest de 30 jours alors qu'elle 

est de 3 mois en vertu de la Loi sur les Indiens. 

Il s'ensuit done qu'un Indien qui est ivre 

chez lui, mais hors d'une reserve, est coupable d'une 

infraction et passible d'une amende d'au moins $10 ou 

d'un emprisonnement n'excedant pas 3 mois ou des deux 

peines a la fois, alors que n'importe quel autre citoyen 

des Territoires peut, a sa guise, s'enivrer ailleurs que 

dans un lieu public, sans commettre une infraction. Et 

rneme si cet autre citoyen est declare coupable de se trou­

ver en etat d'ivresse dans un lieu public, la. seule peine 

que prevoi t 1' ordonnanc e est: ( traduction) 11 une amende 

d'au plus $50 . ou ... un emprisonnernent n'excedant pas 

30 • 1 d . ' 1 f . II JOurs ou . . . es eux peJ.nes a a · 01s. 

L'intime a fait valoir avec succ~s devant 

le Juge Morrow et la Cour d'appel qu'en raison de cette 

loi, les Indiens des Territoires du Nord-Ouest sont, a 
cause de leur race, prives de trl'egalite devant la loi" 

dont jouissent les autres Canadiens et qu'en consequence 

l' art. 9L1- b) de la Loi sur les Indiens autorise la sup­

pression, la diminution ou la transgression de l'tin des 

droits de l'homme et libertes fondamentales reconnus et 

declar es comme existant au Canada pour tout individu, 

quelle que soit sa race, par les dispositions de la 



Declaration _canadi enne des dr<?its, Statuts du Canada, 

8- 9 Elizabeth II ch. 44 ( ci-apres appelee la "Decla­

ration des droi t s 11 ou la 11 Declaration11 ) . Celle-ci 

decrete, notamment: 

1. Il est par les pr esentes reconnu· et 
declare que les droits d e l'homme et l es 
libertes fondamentales c i -apres enonces 
ont existe et continueront a exister pour 
tout individu au Canada quels que soient 
sa race, son origine na tionale, sa couleur, 
sa religion ou son sexe: 

b) le droit de l'individu a l'egalite 
devant la loi et a la protection 
de la loi; ... 

2. Toute loi du Canada, a moins qu'une 
loi du Parlement du Canada ne declar e ex­
pressement qu'elle s'appliquera nonotstant 
la Declaration canadienne des droits, doit 
s'interpreter et s'appliquer de maniere A 
ne pas supprimer , restreindre ou enfreindre 
l'un quelconque des droit s ou des libertes 
reconnus et declares aux presentes, ni a 
en autoriser la suppression, la diminution 
ou la transgression, et en particulier, 
nulle loi du Canada ne doit s'interpreter 
ni sfappliquer comme ... 

5, (2) L'expression "loi du Canada't, a 
la Partie I, designe une loi du Parlement 
du Canada, edictee avant ou apr~s la mise 
en vigueur de la presente loi, ou toute 
ordonnance, regle OU regl ement etabli SOUS 
son regime, et toute loi executoire au 
Canada ou dans une partie du Canada lors de 
l'entr6e en applicat ion de la presente loi, 
qui est susceptible d'abrogation, d'aboli­
tion ou de modification par le Parlement 
du Canada. 

La Cour d'appel a ete d'accord avec le 

Juge Morr ow que l'art. 94 b) de l a Loi sur les Indiens 

4, 

est inoperant par suite de l'adoption de la Dec lara tion:. 

des droits. Aussi, l'avis d' a ppel a c ett e Cours e limite­

t-il au seu2. motif sui vant: ( traduction.) 

" Que la Gour d'appel des Terri t oir es du 
Nord-Ouest , en confirmant la decision de 
la Cour territ oria l e des 11 erri toires du 
Nord-Ouest, a fait erreur en acquittant 



l'intime d'une infraction~ l'article 
94 b) de la ~oi sur les Indiens, S.R.C. 
1952, ch. lL:-9, pour le motif que l'art. 
94 de la Lo:1_ sur les Indiens est renclu 
inoperant en raison de la Declaration 
canadienne des droits, s.c--:-T9b0, ch.4-~-·" 

5 . 

On a pr~tendu au nom de l'appelante que 

d'apres le raisonnement et la conc;:,lv.sion des cours des 

Territoires la Declaration des droits rendrait l'art. 

94 inoperant pour autant que les l egislations provin­

ciales ou territoriales feraient une infraction de l'e­

tat d'ebriete ailleu:rs que dans un l.ieu public; que l'ap­

plication de cet article var ierait done non seulement d'un 

endroit a l'autre au Canada, rnais aussi avune epoqu.e a 
l'autre, suivant les modifications que les provinces ou 

territoires pourraient apporter a leurs lois. Jene vois 

pas comment ce raisonnement s'appliquerait a la preser.te 

affaire. L'ordonnance dont il est question est une loi 

du Canada au sens o~ l'entend l'art. 5 (2) de la Declara­

tion des droi ts ( voir la Loi sur les Territoires du Nord­

Ouest, S.R.C. ch. 195, art. 17), et c'est une loi d'ap­

plication generale dans les Terri~oires, tandis que la Loi 

.sur les Indiens, bien qu'etant aussi une loi du Canada 

s'applique aux Indiens seulement. 

La Cour d'appel de la Colombie-Britannique 

a deja examine, dans l'affaire R~_gJ_na v. Gonzales_, 37 

W.W.R. 257 si la question de savoir si la Decla_ra tion des 

droi ts rend -i.noperant l' art. 94 de la Loi sur les Incliens 

du fai( qu'ik supprime, restreint ou enfreint le droit 

des Cana.diem, de race indienne a l' negal:i.te devant la 

loi 11 • Dans cette affa:i.re-la, le Juge d I appel Tysoe a 

conclude la fa<;;on su:i.vante, au nom de la majorite: (tra-· 

duction) 



"L' 3.rt. 9L.,, a ) de la Loi sur l 2s Indi ens 
ne supprime ni n'enfreint le droit de 
l' appe l ant a 1 tTI egali te devant la loi 11 

comme je l'entends . En consequence, 
l'art. 2 de la Declar a tion canadienne 
des droits ne lf infirme pas." 

6 . 

Tout en arrivant a la meme conclusion, le 

Juge Davey, alors Juge d'appel, qui a donne des motifs 

differents de ceux de ses deux collegues , considera qu'il 

ne faut voir dans l'art. 1 de la peclaration des droits 

qu'une regle d'interpretation des lois en vigueur lors 

de l'adoption de la Declaration . Ce savant Juge a dit: 

(traduction ) 

"Dans le cas ou une loi existante ne va nas 
a l' enc ontre de c e que mentionnent expre; __ 
sement les alineas a ) a g ) de l 'art . 2 mais 
on pretend qu'elle enfreint autrement certains 
des droi ts de l ' hormne et libertes fondamentales 
enonces a l'art. 1, j'estime que l'article ne 
l'abroge ni expressement ni i mplicitement . Au 
contraire , il reconnait expressement le maintien 
en existence de cette loi tout en prevoyantqu 1 ei ­
le doit etre int er pretee et a~pliquee de fa Gon 
a ne pas porter atteinte ac es droits et liber­
tes. Il semble ainsi simplement fournir une 
regle, un critere d'interpretation de cette loi. 
Le libelle meme de l' art . 2 11 ••• soit interpretee 
et appliquee de faGon a ne pas abroger ... " im­
plique que l a loi anterieure peut etre raison­
nablement interpretee et appliquee de faGOn a 
eviter de porter atteinte aux droits et libertes 
enonces a l'art. 1. Si la loi anterieure ne peut 
etre ainsi raisonnablement interpretee et appli ­
quee , alors l'art. 2 est sans effet et la loi an­
terieure doi t l ' emporter confor rnement a son sens 
clair. 

Il se peut que l'application de cette regle d'in­
terpretation aux lois existant es necess i te un 
chang ement dans l 'interpretat ion judi ciaire de 
c ertaines lois dont la redaction le permet et 
qu' ell e modifie ainsi le droit. 

La diff i culte quant a l' art . 9/1• a ) de la Loi 
sur les Indiens c'es t qu 'i l ne permet aucune 
interpretation qui l'emp eche d' a ller a l ' en­
contre de l'art. 1 b) de la Dealara tion ca na­
dienne des droits co~ne l 'int er prete i ' avocat 
de l ' app elant. La Declar ation canadi enn e des 
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droits n'ayant pas pour effet d'abroger 
une telle loi, il incombe aux tribunaux 
dTappliquer l'art. 94- a) de la seule fa -
~on possible d'apres ses termes clairs, 
et cTest ce qu 1 a fait le savant Magistrat 
lorsqu'il a prononce la condamnation. 11 

Cette affirmation me parait saper la base 

meme de la Declaration des droits, meconnaitre son carac ­

tere manifeste de declaration statutaire des droits de 

l'homrne et des libertes fondamentales qu 1 elle reconnait, 

pour la reduire a n'etre guere plus qu'une regle d'inter­

pretation des lois federales. Toutefois, comme cette ma­

niere de voir a re~u un accueil favorable aupres d'emi­

nents commentateurs, il me semble important de l' examiner 

en premier lieu. 

Je citerai plus loin l'affaire Robertson 

et Rosetanni c. La Reine, 1963 R.C.S. 651, ici je n 1 en 

parlerai que pour dire qu 1a l'instar des tribunaux des 

Territoires, je partage l'avis exprime par le Juge en 

chef actuel, dans ses motifs de dissidence, au sujet de 

1 1 opinion precitee du Juge Davey. Voici ce qu'il dit, 

a la page 662: (traduction) 

"En toute deference, je ne puis accepter ce 
point de vue. Amon avis, l es termes impe­
ratifs de 1 1art. 2 de la Declaration cana­
dienne des droits, cite plus haut, exigent 
des tribunaux qu'ils refusent d'appliquer 
toute loi de la competence legislative du 
Parlement, qui enfreint la liberte de reli­
gion, a mains qu 1 une loi du Parlement ne 
declare expressement que la premiere doit 
s 'appliquer nonobstant la Dec l.9-r~ tiorL cana­
dienne des droits. Comme on l ' a deja vu, 
1 1art. 5 (2) cit6 plus haut montre bien que 
la Declaration canadienne des droits doit 
s'appliquer A-toutes les lois du Canada 
existant au mom ent o0 elle es t entre e en vi ­
gueur de rnerne qu I a c elles qui sont promul-­
guees par l a suite . A rnon sens, lorsqu'j.l 
ya contradiction irreductibl~ entre une 
autre loi du Parlernent et l a Declaration 
canadienne clcs droits, cette dernieredoit 
prevaloir. 11 
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effecti vernen-c que, si un e loi d"Li. Canada ne peut etre 

11 r aisonnablement interpretee et appliquee 11 sans sup­

primer, restreindre ou enfreindre un des droits ou 

libertes reconnus et proclames dans la Declaration, une 

telle loi est inoperante 11 b. moins qu 1une loi du Parle­

ment du Canada ne declare expressement qu 1 elle s'appli­

quera nonobstant la Declaration canadienne des droits". 

Je crois quTiJ_ ya une distinction a faire 

entre une declaration des tribunaux a l 'effet qu'un ar­

ticle ou une partie d'un article d'une lei est inoperant 

et l'abrogation d'un tel article et qu'il faut restreindre 

la declaration aux circonstances de l'affaire ou elle est 

fai te. La situation me parait analogue a celle d'une loi 

provinciale valide dans un champ autrement inoccupe qui cle­

vient inoperante par suite d'une lo i federale en conflit. 

Il convient maintenant , je pense , d'etu­

dier la theorie avancee de la part de l'appelante a l'ef­

fet que les droits et libertes reconnus et declares dans 

la Declaration des droits doivent etre en relation avec 

l es lois du Canada en vigueur le 10 aout 1960, date de 

la sanction de la Declaration et etre delimites par ces 

lois, qui comprennent l'art. 94 de la Loi sur les Indiens. 

Cette theorie s'appuie principalernent sur l'alinea sui­

vant des motifs de jugement de cette Gour dans l'affaire 

Robert~on et Ros etanni c. La Reine , ( precite e ): ( traduc­

tion) 

11 Il faut remarquer tout d'abord que la 
Declaration canadi enne des droits ne 

· s' int er ess e pas aux II crr:oi ts d~ I 1110mme 
et aux libertes fondam ental es " dans un 
sens abstrait mais aces droit s et li­
b ertes qui e:x: i sta i ent au Car1ada jus te 
avant la pr omuJgation de la loi (voir 
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egalement l'art. 5 (1). C'est done la 
Tlliberte de religion" alors existante 
dans ce pays qui es t savvega:i.'de e par les 
dispositions de l' art. 2 ... " 

La question dans cette affaire-la etait 

de savoir si la Loi sur le _di manche, en prescri vant que 

"nul ne peut legalement le dimanche. . . exerc er ou pour-­

sui vr e une besogne de son etat ordinaire .. , 11 supprime, 

restreint ou enfreint le droi t a la "liberte de reli­

gion". On soutenait de la part de lYappelante que, l'ex­

pression Trliberte de religion" dans la Declaration des 

droits, signifie (traduction) u1a faculte de jouir de la. 

liberte que m'accorde ma propre religion, sans etre as­

treint aux restrictions qu'impose le Parlement pour faire 

observer la doctrine d'une foi a laquelle je n'adhere 

pas". Pour examiner cette pretention, il a fallu etudier 

les decisions anterieures et determiner quelle etait la 

definition reconnue de la "liberte de religion 11 comme 

elle existait au Canada juste avant la promulgation de 

la Declaration des droits et c'est dans ce sens, je crois, 

qu 1 il faut lire l'extrait des motifs de jugement que je 

viens de citer. L'alinea suivant de ces motifs me pa­

rait le confirmer. Ilse lit comme suit: (traduction) 

"Il est done tres important de bien comprendre 
le concept de liberte de religion qui etait 
reconnu dans ce pays avant la promulgation de 
la Declaration des droits et apres la promul­
gation de la Loi sur le dimanche sous sa forme 
actuelle. 11 

Si l'on avait admis que les lois du Cana­

da en vigueur au moment de l'adoption de la Declaration 

des droits delimitent le droit a la "liberte de reli-­

gion" y rnentionne, il n'eut pas ete n~cessaire, pour 

decider de la validite de la Loi sur le dirnanche de se 

reporter au:x precedents pour y etudi er la f,ituation a 
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1 1 ., d 1 1 ·1- 1 a _umiere e _ icee que 'on se i'aisait au Canada de 

la "liberte de religion11 au moment de l'adoption de la 

Declaration des droits. Il eut suffi de dire que l' ex­

pression 11 liberte de religion" au sens que lui donne la 

De_s:laration des droi ts_ signifie la liberte de religion 

sous reserve des dispositions de la Loi sur le dimanch~. 

Cette interpretation aurait cependant ete contraire aux 

dispositions de l'art. 5(2) de la Dec\a.ra~ion, disposi­

tions qui la rendent applicable a toute "loi du Parlement 

du Canada edictee avant ou apres la mise en vigueur de 

la presente loi." 

De toute faGon, il n'etait pas necessaire 

de statuer sur cette question dans l'affaire Robertson 

et Rosetanni parce qu'on a juge que la disposition con­

testee de la Loi sur le dimanche n' est pas en c onfli t 

avec la Declaration des droits . Auss:i. , je ne considere 

pas que cette decision-la permette de soutenir que la 

Declaration des droits doit etre consideree comme subor­

donnee aux lois federales en vigueur au moment de son 

adoption. En particulier, je n I estirne pas que le libel-· 

le de l 'art. 94 b) de la Loi sur les ~ndieQ_§_ limi te ou 

modifie de quelque faGon les dispositions de l'art. 1 b) 

de la Declaration des droits. 

Le droit dont il est question iciest 

celui "de l 1 individu a l 1 egalite devant la loi et a la 

protection de la lol''· Le Juge Tysoe, qui a redige les 

motifs du jugement au nom de la majorite en Cour d'ap­

pe1 de la Colombie-Bri tannique dans 1 'a.ffaire Gon zah:; s 

(precitee ) exprirne l'opinion que ces terrnes, dans la 

Declaration des dro_its, veule:!1.t dire: (traduct:1.on ) 

--, 



"Le droit qu'a toute personne touchee 
ou vis~e par une loi particuli~_re, quelle 
que soit sa race, son origine nationale, 
sa couleur, sa religion ou son sexe 
d'etre sur un pied d'egalite avec t~ute 
autre personne touchee ou visee par une 
loi particuliere, et le droit a la pro­
tection de la loi,11 

12. 

(Les italiques sont du Juge Tysoe dans le texte original) 

Tout comme les juges des Cour s des Terri­

toires, je ne puis admettre cette interpretation. Elle 

aurait pour consequence, il me semble, qu'il faudrait 

considerer que la loi la plus manifestement discrirnina­

toire envers un groupe ethnique recorinait a chacun des 

membres de ce groupe 11 l'egalite devant la loi" si elle 

est egalement discriminatoire a l' egard de t ous les 

autres membres du meme groupe. 

Je pense que le mot n1oi 11 dans }fart. lb) 

de la Declaration des droits doit s'interpreter comme 

signifiant une 11 loi du Canada" au sens de la definition 

a l'art. 5 (2) (c'est-a.-dire , une lei du Parlement du 

Canada, ou une ordonnance, une regle ou un reglement 

etablis sous son regime). Sans rechercher une defj_ni­

tion complete de l' expression 11 egali te devant la loi 17 , 

je pense que l'art. 1 b) signifie au moins quTun indi­

vidu au un groupe d'individus ne doit pas ~tre traite 

plus durement qu'un autre en vertu cJe l a loi. J'en con­

clus done qutune personne est privee de l'egalite devant 

la loi, s i pour elle, a cause de sa race, un acte qui, 

pour ses concitoyens canadiens, n 1 est pas un e infraction 

et .n'appelle aucune sanction devient une infraction punis­

sable en justice. 

Pour decider la presente affaire , il me 
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suffitde dir e qu'a mo.n avis l'art. 94 b) de la ]~oi sur 

les Indiens, qui est une loi du Canada, cr ee une telle 

infraction et qu'en l'interpretant on ne peut que con­

clur e que son application supprime , restreint ou enfreint 

l'un des droits declares et reconnus clans la Declaration 

des droits. Pour les motifs que je viens d'ind iquer , je 

suis done d'avis que l'art. 94 b) est inoperant. 

Pour decider la question soulevee par le 

pourvoi, il n'est pas necessaire d'exprimer une opinion 

sur l'application d'aucun autre article de la Loi sur 

les Indiens . 

Pour les motifs ci-dessus, je suis d'avis 

de rejeter le pourvoi. 

Depuis la redaction de ce qui precede, j'ai 

eu le privilege de lire les motifs du Juge en chef et du 

Juge Pigeon. D ta pres c es motifs c onsid6res c ornrne 1 .. m tout, 

il faut a mon sens conclure que, meme en presumant que 

l'applicatj.on des dispositions cl'une loi federale ante­

rieure a la Declaration des droits prive une categorie d2 

citoyens du droit a l'egalite devant la loi ~ cause de 

·1eur origine raciale et est ainsi discriminatoire a leur 

egard, il faut appliquer ces dispositions nonobstant 

celles de la Declaration des droits. Ces opinions de mes 

collegues m'obligent a reaffirmer mon point de vue ace 

• -1-
SUJev, 

Je suis tout a fait d'accord avec le Juge 

en ch ef que le probleme soul eve ici n' a pas ~t~ resolu 

dans l 'affaire Robertson et Rosetanni c . La Reine (pr e---- ------------

citee ) et que c'est la pr emiere fois que cette Course 

trouve oblige e de le r esoudre . 

, 
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Amon avis, en vertu des dispositions de 

l 'article 1 de la ll_~c 1~2,' J. tion des q_ro~ t~_ n le droi t de 

l'individu a l'egalite devant la loi 11 11 quelle que soit 

sa race" est rec onnu c ornme un droi t qui exist e au CancS.­

da et les articles 2 et 5 de la Decla1:_~tion clecretent 

que toute loi du Canada edictee avant ou apres l a mise 

en vigueur de la D6claration doit, A moins que le Parle­

ment ne declare expressement le contraire, "s 'ir_terpreter 

et s'appliquer de mani~re A ne pas supprimer, restreindre 

ou enfreindre:i J.'un quelconqu.<2 des clroits ainsi reconnus 

ni &. en "autoriser la suppression, la diminution Oli. la 

transgression". 

Il est bien possible que l'application ju­

diciaire de la Declaration canadienne des droits donne 

lieu~ de grandes difficult~s mais, Amon avis, il faut 

donner leur plein effet aux di;:;posit ions de l ' a.rt . 2. 

L'affaire presentement devant nous demo~tre 

qu' il exis te des lois du Canada. qui suppriment; res"creignen t 

et enfreignent le droit d'un Indien ~ l ' egalite devant la 

loi et, a. rn.on avis, afin appliquer ces J.uis en so confer-·· 

mant aux termes explici tes employes par le Parlcment a. 

l'article 2 de la Declaration des droits il faut declarer ·------·-
que l'art . 94 b) de la L9i sur les Indiens est i noperant . 

Je crois utile d 1 affirmer clairemcnt que 

ces motifs s'appliquent seulement a un cas ou, en ver tu 

des lois du Canada, est reput6 infraction punissabl'2 en 

droit, pour une personne, a caus e de sa race , un acte que 

ses conc itoyens canadiens qui n e sont pas d e cette race 

peuvent poser sans encourir aucune sanctior,.. A rnon a vis, 

cela est bi en loin d r etre a.pplicable a tout es les di s po­

sitions de la Lo i s ur les lndj.ens . .. ---·---p---- ----- ·- -



f J 



/\ 

COUR SUPREME DU CANA DA 

/ 

SA MAJESTE LA REINE 

C ' 

JOSEPH DRYBONES 

LE JUGE RITCHIE 



THE SUPREME COURT OF CANADA 

HER MAJESTY THE QUEEN 

v. 

JOSEPH DRYBONES 

CORAM: The Chief Justice, Fauteux, Abbott, Martland, 
Judson, Ritch~Hall, Spence and Pigeon JJ . 

HALL J . : 

I agree with the reasons of my brother Ritchie 

and wish only to add some observations regarding the deci­

sion in Regina v. Gonzales, 37 W.W .R. 251 -

The concept that the Canadian Bill of Rights is 

operative in the face of a law of Canada only when that law 

does not give equality to all persons within the class to 

whom that particular law extends or relates, as it was ex­

pressed by Tysoe J . A. at p. 264: 

Coming now to sec. l(b) of the Canadian Bill of 
Rights. The meaning of the word iv equality 11 is well 
known. In my opinion, the word 11before" in the ex­
pression "equality before the law, 11 in the sense in 
which that expression is used in sec. l(b) means "in 
the presence of. ;v It seems to me thi s is the key to 
the correct interpretation of the expression and makes 
it clear that nequality before the lawv1 has nothing to 
do with the application of the law equally to everyone 
and equal laws for everyone in the sense for which ap­
pellant9s counsel contends, namely, the same laws for 
all persons, but to the position occupied by persons 
to whom a law relates or extends. They shall be en­
titled to have the law as it exists applied equally 
and without fear or favour to all persons to whom it 
relates or extends. 
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is analogous to the position taken by the Supreme Court of 

t he United States in Plessy v. Ferguson, (1896) 153 U.S . 

53 7 , and which was wholly rejected by the same Court in 

its historic desegregation judgment Brown v. Board of Edu­

.£_atio~, (1953) 347 U. S . 483. 

In Plessy v. Ferguso~ the Court had held that 

under the "separate but equal " doctrine equality of treat­

ment is accorded when the races are provided substantially 

e qual facilities even though these facilities be separate. 

In Brown v. Board of Education the Court held the nseparate 

but equal " doctrine to be totally invalid. 

The social situations in Brown v. Board of Educa­

tion and in the instant case are, of course, very different, 

but the basic philosophic concept is the same. The Canadian 

Bill of Rights is not fulfilled if it merely equates Indians 

with Indians i n terms of equality before the law, but can 

have validity and meaning only when subject to the single 

exception set out ins. 2 it is seen to repudiate discrim­

ination in every law of Canada by reason of race, national 

origin, colour, religion or sex in respect of the human 

rights and fundamental freedoms set out ins. 1 in what­

ever way that discrimination may manifest itself not only 

a s between Indian and Indian but as between all Canadians 

whether Indian or non-Indian. 
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JOSEPH DRYBONES 

CORAM: Le Juge en chef et les Juges Fauteux, Abbott, 
Martland, Judson, Ritchie, Hall, Spence et Ptgeon 

LE JUGE HALL: 

Je suis d'accord avec les motifs demon col­

legue le Juge Ritchie et voudrais seulement ajouter cer­

taines observations concernant la decision dans Regina 

v. Gonzales, 37 W.W.R. 251M 

Le concept selon lequel la Declaration cana­

dienne des droits ne prend effet vis-a-vis d'une loi du 

Canada que lorsque cette loi n'accorde pas l'~galite a 
toutes les personnes de la classe visee ou touchee par 

cette loi particuliere, cornI!le l'a exprime le Juge Tysoe 

de la Cour d'appel, a la page 264: (traduction) 

"Venons-en maintemrnt a l'article 1 b) de la 
Declaration canadienne des droits. Le sens 
du mot 11 egalite" est -bien connu. A mon a vis, 
le mot 11 devant 11 dans 1' expression "ega li te 
devant la loi", au sens qui lui est donne 
a l'article 1 b), signifie 11 en presence de". 
D'apres moi, c'est la l'interpretation cor­
recte de l'expression et il en ressort que 
"egalite devant la loi" n'a rien a voir avec 
l'application de la loi egalement pour tous 
et de lois egales pour tous comrne le soutient 
i'avocat de l'app~lant, c'est-a-dire les 
m§mes lois pour tous, mais avec la situation 
des personnes visees ou touchees par une 
loi. Elles ont le droit de se voir appliquer 
la loi telle qu'elle existe, sur un plan d'ega­
lite, sans distinction de personnes," 

est analogue a la position prise par la Cour Supr§me des 
/ 

Etats-Unis dans Plessy v. Ferguson, (1 896 ) 153 U.S. 537, 
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qui a ete rejetee en totalite par Ja m&me Cour dans son 

jugement historique sur la desegregation, Brown v. Board 

of Education, (1953) 347 U.S. 483. 

Dans Plessy v. Ferguson la Cour a juge qu'en ver­

tu de la doctrine 11distinct mais egal" les differentes 

races se voient accorder l'egalite de traitement lorsqu'on 

leur fournit des services sensiblement egaux bien que 

distincts. Dans Brown v. Board of Education la Cour a 

decide que la doctrine "distinct mais egal 11 etait entie­

rement erronee. 

Les situations sociales consider§es dans Brown 

v. Board of Education et dans la presente cause sent, 

bien entendu, tres diff~rentes, mais le concept philoso­

phique fondamental est le meme. La Declaration canadien­

ne des droits n'atteint pas son but si pour l'egalite de­

vant la loi elle ne fait qu'etablir un rapport d'egali­

te entre Indiens et Indiens; elle n'a de valeur et n'a 

de sens que lorsque, sous reserve de l'unique exception 

enoncfe ~ l 1article 2, elle repudie dans chaque loi du 

Canada la discrimination en raison de la race, de l'o­

rigine nationals, de la couleur, de la religion ou du 

sexed l'egard des droits de l'homme et des libertes 

fondamentales enonces ~ l'article 1, de quelque fa~on 

que cette discrimination puisse se manifester, non seu­

lement entre Indiens et Indiens, mais entre taus les 

Canadiens qu'ils soient Indiens ou non-Indiens. 

.. 
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SUPREME CO URT OF CANADA 

HER MAJESTY THE QUEEN 

v. 

JOSEPH DRYBONES 

Coram:- The Chief Justice , Fauteux, Abbott, 
Mart land , Judson, Ritchie, Hall, 
Spence a nd Pige on JJ. 

THE CHIEF JUSTICE:-

The relevant f a ct s, wh i ch are undisputed, and 

the course of the proceedings i n the Courts be low are set out 

in the reasons of my brothers Ritchie a nd Pigeon which I have 

had the advantage of reading. 

There is no doubt that, on the facts, the 

respondent was guilt y of a br each of s. 94(b) of the Indian 

Act and the que stion to be de c ided is whether that provision 

is rendered inoper a tive by t he terms of the Canadian Bill of 

Ri~hts, Statute s of Canada 8- 9 Elizabeth II, c. 44, herein­

after referred to as the Bill ~ 

In approaching this question I will assume the 

correctness of the view thats . 94 (b ) infringes the right of 

the respondent to equality bef ore the law declared by Clause (b ~ 

of s. 1 of the Bill, in that becaus e he is an Indian it renders 

him guilty of a punishable off ence by reason of conduct which 

would not have bee n punishabl e if indulged in by any person 

who wa s not an Indian. 

This is, I bel ieve, the first occasion on whi 0 h 

i t ha s become ne ce ssary for t h i s Court to decide th is question. 

In Robertson and Rosetanni v . Her Ma jesty the Queen (1963) 

S.C.R. 651, the majority we re of the view t hat the impugned 
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provisions of The Lord 9 s Dav Ac t did not infringe the right 

t o freedom of relig ion declared by Clause (c) of s. 1 of the 

lii.11, and conse quently did not deal with the opinion which 

I expressed in my dissenting reasons as to the effect of the 

Bill on a provision of an Act of Parliament which does infringe 

one of the declared rights. 

In the case at bars. 94 (b) of the Indian Act 

is expressed in plain and unequivocal words. It is not possible 

by the application of any rule of construction to give it a 

meaning other than that an Indian who is intoxicated off a 

reserve is guilty of an offence. 

In these circumstances the choice open to us 

is to give effect to the section according to its plain 

meaning or to declare it inoperative, tha t is to say , to 

declare that the Indian Act is pro .tanto repealed by the Bill. 

In Robertson and Rosetanni v. The Queen 

(supra) I had to deal with a similar question as in my view 

The Lord 9 s Day Act did infringe the freedom of religion. 

At pages 661 and 662 I used the following words:-

" It remains to consider the reasons for judgment 
of Davey J.A. in Regina v. Gonzales (1962) 37 C.R. 
56 , 37 W.W.R. 257, 132 C.C.C. 237, 32 D.L.R. 
(2d) 290. At page 239 of the C.C.C. Reports 
the learned Justice of Appeal says: 

In so far as existing legislation does 
not offend against any of the matters 
specifically mentioned in clauses (a) to 
(g) of s. 2, but is said to otherwise 
infringe upon some of the human rights 
and fundamental freedoms declared ins. 1, 
in my opinion the section does not repeal 
such legislation either expressly or by 
implication. On the contrary, it expressly 
recognizes the continued existence of such 
legislation, but provides that it shall be 
Construed and applied so as not to derogate 
from those rights and freedoms. By that 
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i t seems merely to provide a canon or 
rule of interpretation for such l egislation. 
The very l anguage of s. 2, nbe s o construed 
and applied a s not to abrogate'\ a ssumes 
that the prior Act may be s ens i bly construed 
and applied in a way that will a void 
derogat ing from the rights a nd freedoms 
declared i ns . 1. I f the prior legislation 
cannot be so construed a nd applied sensibly, 
then the effect of s. 2 is exhausted, and 
the prior l egislation must prevail according 
to its plain meaning . 1 

With the gre atest r e spe ct I f ind myself 
unable to agree wi th t h is view. The imperative 
words of s. 2 of the Canadian Bill of Rights, quoted 
above, appear to me to re quire the courts to refuse 
to apply any law, coming within the l egis lative 
authority of Parliament, which infringes freedom 
of religi on unless it is expressl y declared by an 
Act of Parliament t hat the law which does so 
infringe shall operat e notwithstanding the 
Canadian Bill of Rights . As already pointed out 
s. 5 (2 ), quoted above, makes it plain that the 
Canadian Bill of Rights is to apply to all laws 
of Canada already in exis te nce at the time i t 
came into for ce as we ll as to those thereafter 
enacted . In my opinion where there is ir­
reconcilable conflict between another Act of 
Parliame nt a nd the Canadian Bill of Right s the 
latter must prevail. 

Whether the i mposit ion, under penal 
sanctions, of a certain standard of religious 
conduct on the whol e population is desirable is, 
of course, a question for Parliament to decide . 
But in enacting the Canadian Bill of Rights 
Parliament has thrown upon the courts the 
responsibility of deciding, in each case in 
which the question arises, whether such an 
imposition infringe s the freed om of religion 
in Canada . In the case at bar I have reached 
the conclusion thats. 4 of the Lord 9 s Day Act 
does infringe the freedom of religion declared 
and preserved in the Canadian Bill of Rights 
and must therefore be treated a s inoperative. ;i 

After a most anxious reconsideration of the 

whole question, in the light of the abl e arguments addressed 

to us by counsel, I have rea ched the conc lusion that the view 

expressed by Davey J.A., as he the n was, in t he words quoted 

above is the bette r one . 
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The question is whether or not it is the 

intention of Parliament to confer the power and impose the 

responsibility upon the courts of declaring inoperative any 

provision in a Statute of Canada although expressed in clear 

and unequivocal terms, the meaning of which after calling in 

aid every rule of construction including that prescribed by 

s. 2 of the ILl.11. is perfectly plain, if in the view of the 

court it infringes any of the rights or freedoms declared by 

s. 1 of the ltiJ.l... 

In approaching this question it must not he 

forgotten that the responsibility mentioned above, if imposed 

at all, is imposed upon every justice of the peace, magistrate 

and judge of any court in the country who is called upon to 

apply a Statute of Canada or any order, rule or regulation 

made thereunder. 

If it were intended that the question should 

be answered in the affirmative there would, in my o~inion, 

have been added after the word 11 declared11 in the seventh line 

of the opening paragraph of s. 2 of the ltil.l some such words 

as the following "and if any law of Canada cannot be so 

construed and applied it shall be regarded as inoperative or 

l'rR tanto repealed 11
• 

What now appears to me to have been the error 

in my reasoning in the passage from Ro,bertson and Rosetanni v, 

The Queen quoted above is found in the statement that the .f2.il.l. 

requires the courts to refuse to apply any law of Canada which 

is successfully impugned as infringing one of the declared rights 

or freedoms whereas on the contrary, as Davey J,A. had pointed 

out, the 1llll. directs the courts to apply such a law not to 

refuse t o apply it. 

For these reasons I would dispose of the appeal 

as proposed by my brother Pigeon. 

-
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GOUR SUPREME DU CANADA 

" SA MAJESTE LA REINE 

C • 

JOSEPH DRYBONES 

CORAM: Le Juge en chef et les Juges Fauteux, 
Abbott, Martland, Judson, Ritchie, 
Hall, Spence et Pigeon 

LE JUGE EN CHEF: 

Les faits pertinents, qui ne sont pas 

contestes, et la marche des procedures dans les cours 

des Territoires sont relates dans les motifs de mes col­

legues les Juges Ritchie et Pigeon, que j'ai eu le pri­

vilege de lire. 

En fait l'intime est indubitablement cou­

pable d'avoir enfreint l'art. 94 b) de la Loi sur les 

Indi~ns. Il s'agit de decider si cette disposition est 

rendue inoperante par la Declaration canadienne des 

droits, Statuts du Canada 8-9 Elizabeth II, ch. 44, que 

j'appellerai ci-apres la Declaration. 

En abordant cette question, je vais pre­

sumer que l'art. 94 b) enfreint reellement le droit de 

l'intime a l'egalite devant la loi, tel qu'enonce a 
l'alinea b) de l'article 1 de la Declaration, du fait 

que, parce qu'il est un Indien, ce texte le rend coupable 

d'une infraction en raison d'une faqon d'agir qui ne 

donnerait lieu a aucune sanction pour tout autre qu'un 

Indien. 
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C'est,je crois, la premiere fois que cette 

Cour est appelee a trancher cette question. Dans 

Robertson et Rosetanni c. La Reine (1963) R.C.S. 651, 

la majorite a juge que les dispositions contestees de 

la Loi sur le dimanche n'enfreignaient pas le droit a 
la liberte de religion enonce a l'alinea £) de l'article 

1 de la Declaration, elle n'a done pas statue sur l'opi­

nion que j'ai exprimee dans mes motifs de dissidence 

quanta l'effet de la Declaration sur une disposition 

d'une loi du Parlement qui enfreint l'un des droits 

enonces. 

Dans la presente cause, l'art. 94 b) de 

la Loi sur les Indiens est redige en termes clairs et non 

equivoques. Aucune regle d'interpretation ne permet 

de lui donner un sens autre que celui-ci, savoir: un 

Indien qui est ivre hors d'une reserve est coupable 

d'une infraction. 

Dans les circonstances, le seul choix que 

nous ayions est soit d'appliquer l'article suivant son 

sens clair, soit de le declarer inoperant, c'est-a-dire, 

de declarer que la Loi sur les Indiens est, pro tanto, 

abrogee par la Declaration. 

Dans Robertson et Rosetanni c. La Reine 

(deja citee) j'avais a examiner une question semblable, 

vu qu'a mon avis la Loi sur le dimanche enfreignait la 

liberte de religion. Je me suis exprime comme suit, 

aux pages 661 et 662: (traduction) 

"Il reste a considerer les motifs de jugement 
du Juge d'appel Davey dans 3agina v. Gonzales 
(1962) 37 C.R. 56, 37 W.W.R. 257, 132 C.C.C. 
237, 32 D.L.R. (2d) 290. A la page 239 des 
C.C.C. Reports, le savant Juge d'appel dit: 
(traduction) 
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"Dans le cas o~ une loi existante ne va pas 
a l'encontre de ce que mentionnent expresse ­
ment les alineas a) a g ) de l'article 2 , 
mais on pretend qu 1 elle enfreint autrement 
certains des droits de l'homme et des liber­
tes fondamentales enonces a l'article 1, 
j'estime que l'article ne l 1 abroge ni expres­
sement ni implicitement. Au contraire, il 
reconnait expressement le maintien en existen­
ce de cette loi tout en prevoyant qu'elle 
doit etre interpretee et appliquee de fa~on 
a ne pas porter atteinte aces droits et 
libertes. Il semble ainsi simolement fournir 
une regle, un critere d'interpretation de 
cette loi. Le libelle meme de l'art. 2 11 ••• 

soit interpretee et appliquee de fa~on a ne 
pas abroger ... 11 implique que la loi anterieure 
peut etre raisonnablement interpretee et appli­
quee de fa~on a eviter de porter atteinte aux 
droits et libertes enonces a l'art. 1. Si 
la loi anterieure ne peut etre ainsi inter­
pretee et appliquee, alors l'art. 2 est sans 
effet et la loi anterieure doit l'emporter 
conformement a son sens clair. 11 

En toute deference, je ne puis accepter ce point 
de vue. A man avis, les termes imperatifs de l'ar­
ticle 2 de la Declaration canadienne des droits, 
cite plus haut, exigent des tribunaux qu'ils re­
fusent d'appiiquer toute loi de la competence 
legislative du Parlement, qui enfreint la liber-
te de religion, a mains qu'une loi du Parlement 
ne declare expressement que la premiere doit 
s'appliquer nonobstant la Declaration canadienne 
des droits. Comme on l'a deja vu, l'art. 5(2) 
cite plus haut montre bien que la Declaration 
canadienne des droits doit s'appliquer a toutes 
les lois du Canada existant au moment o~ elle 
est entree en vigueur de meme qu'a celles qui 
sont promulguees par la suite. A man sens, 
lorsqu'il ya con~radiction irreductible entre 
une autre loi du Parlement et la Declaration ca­
nadienne des droits, cette derniere doit prevaloir. 

C1 est evidemment au Parlement qu'il appartient 
de decider s'il ya lieu d'imposer, sous peine de 
sanctions penales, certaines normes de conduite 
religieuse a toute la population. Mais en edic ­
tant la Declaration canadienne des droits, il a 
transmis aux tribunaux la responsabilite de deci­
der, chaque fois que la question se pose, si cela 
enfreint la liberte de religion au Canada. Dans 
la presente cause, j'en suis venu a la conclusion 
que l'art. 4 de la Loi sur le dimanche enfreint 
la liberte de religion declaree et garantie par 
la Declaration canadienne des droits et que, par 
consequent, il doit etre declare inoperant." 
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Apres avoir reconsider~ toute la question 

avec beaucoup de soin, a la lumiere des arguments tres 

serieux que nous ont presentes les avocats, j'en suis 

venu a la conclusion que l'opinion exprimee par le Juge 

Davey, alors Juge d'appel, dans les motifs cites ci-haut, 

est celle qu'il faut retenir. 

La question est la suivante: Est-ce l'in­

tention du Parlement de conferer aux tribunaux le pouvoir 

et de leur imposer la responsabilite de declarer inope­

rante toute disposition d'une loi du Canada si le tribu­

nal est d'avis qu'elle enfreint l'un des droits ou li­

bertes enonces a l'art. 1 de la Declaration, quoique 

cette disposition soit exprimee en termes clairs et 

non equivoques et que le sens, apres avoir fait appel a 
toutes les regles d'interpretation y compris celle de 

l'art. 2 de la Declaration, demeure parfaitement clair. 

En abordant cette question, il ne faut pas 

oublier que la responsabilite ci-haut mentionnee, si 

elle existe vraiment, est imposee a tousles Juges de 

paix, Magistrats, et Juges de n'importe quel tribunal 

au pays appeles a appliquer une loi du Canada ou une 

ordonnance, une regle ou un reglement etablis en vertu 

d'une telle loi. 

Si l'on avait voulu que la reponse a cette 

question soit affirmative, on aurait, a mon avis, ajoute 

a l'art. 2 de la Declaration, quelque chose comm.e: "et · 

si une loi du Canada ne peut etre ainsi interpretee et 

appliquee, elle Sera consideree comme inoperante OU 

abrogee, pro tanto". 
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Je crois que dans le passage precite de 

mes motifs dans Rob ertson et Rosetanni c. La Reine mon 

erreur a ete de dire que la Declaration exige des tri­

bunaux qu'ils refusent d'appliquer toute loi du Canada 

qui enfreint effectivement un des droits ou libertes 

enonces alors qu'au contraire, comme le Juge d'appel 

Davey l'a signale, la Declaration enjoint aux tribunaux 

d'appliquer une telle loi et non de refuser de l'appli­

quer. 

Pour ces motifs, je disposerais de ce pour­

voi comrne le propose mon collegue, le Juge Pigeon. 

I. . 





" COUR SUPREME DU CANADA 

~ 

SA MAJESTE LA REINE 

C • 

JOSEPH DRYBONES 

LE JUGE EN CHEF 



IN THE SUPREME COURT OF CANADA 

HER MAJESTY THE QUEEN 

v. 

JOSEPH DRYBONES 

ABBOTT J.: 

Coram: The Chief Justice and Fauteux, 
Abbott, Martland, Judson, Ritchie, 
Hall, Spence an:d Pigeon: JJ. 

The relevant facts, which are undisputed, are 

set out in the reasons of my brothers Ritchie and Pigeon 

which I have had the advantage of reading. 

The interpretation of the Bill 6f Rights, 

adopted by the courts below, necessarily implies a wide 

delegation of the legislative authority of Parliament to 

the courts. The power to make such a delegation cannot 

be .. questioned but, in my view, it would require the plainest 

words to impute to Parliament an intention to extend to the 

courts, such an invitation to engage in judicial legislation. 

I cannot find that intention expressed ins. 2 of th~ Bill. 

On the contrary, I share the opinion expressed by the Chief 

Justice, by my brother Pigeon and by Davey J.A., as he then 

was, in the Gonzales case that, with respect to existing 

legislation, the section provides merely a canon or rule of 

interpretation for such legislation. 

I would dispose of the appeal as proposed by my 

brother Pigeon. 



, 
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JOSEPH DRYBONES 
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