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T IN THE SUPREME COURT OF CANADA

HER MAJESTY THE QUEEN
Appellant,

- and -

MR. JOSEPH LDRYBONES
Hespondent.

ol J'ése,(,aa (Guypond

. Sty R, Johnson | ..... of the Town of Yellowknife

in the Northwest Territories, a Member of the Royal Cenadian

lMounted Police (Peace Officer),

MAKE OATH AND SAY:

THAT I did on Friday the 17th day of November, A.D. 1967
personally Servg:Ei:ﬂE£;32+zi£S rb%«ngfg%fgﬁkéiﬁglggf1§§§%&£giﬁf ’//
west Territories, with a true copy of the paper writings entitled
NOTICE OF MOTION FOR LEAVE TO APPEAL now shown to me and marked
respectively as lkixhibit YA"™ attached to this my Affidavit, by
handlinv the aforesaid paper writings and leaving the same with

Vi, B v
the Saldjmr.ﬂﬁﬁiigf5%€ﬁ§jﬂd& of Yellowknife, Northwest Territories.

THAT in the said copy of the said Exhibit "A"™ so served by me
there were at the time of such service endorsed all the endorse-
ments now appearing upon the original Exhibit "A™ with the excep-

tion of the endorsement of seme being an Exhibit as aforesaid.

SWORN BEFOK_E ME at the Town of
Yellowknife in the Northwest Territories
this Qo % of ,\WA.D. 1967

AN
;ﬁ
é\\
.

4

Hotary Public ior the y.v.T.

........

A Notary Peblic and Cornmis ssionar for Qaths
in and for the Northwest Tesritories
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IN THE SUPREME COURT OF CANADA

ve

ON APPEAL FROw THE COURT OF APPEAL
© FOR THE NORTHWEST TERKITORIES

BETWEEN :

HER MAJESTY THZ QUEEN

Appellant

- and =

JOSEFPH DRYBONES

Respondent

AFFIDAVIT OF SERVICE

D.S. Maxwell, Q.C.,

Deputy Attorney General of Canada,
Department of Justice,

OTTAWA 4, Ontario.

Solicitor for the Appellant.



S IN THE SUPREME COURT Cr CAKADA

HER MAJESTY THE QUEEN
‘ Lppellant,

- and -

MR. JOS=PH LRYBOLES

C v Tosefole (Oyprond 7~

:P/h,4lf:> Ly ssad? y—de i, Johnson, ... of the Town of Yellowknife

in the Northwest Territories, a Member of the Royal Canadian

Kesponaent.

Mounted Folice (Peace Officer),
MAKE OATH ANL SAY:
HLT I did on Friday the 17th day of November, A.L. 1967
:}ﬁnﬂeffg)' v"Mr. Brian Purdy _ Solicitor for the Respondent v
e personally serve -tvsHozibs -tk ﬁﬁ%«of Yellowknife in the North-
west Territories, with a true copy of the paper writings entitled
NOTICE OF MOTIOWN FCi. LEAVE TO APrEAL now shown to me and marked

respectively as Lxhibit "A"™ attached to this my Affidavit, by
handling the aforessid paper writings ena leavii.g the same with
¢ v¥Mr. Brian Purdy ¢ : . :

. the Saidpﬂtfr1Hﬁﬁjﬁfﬁﬁtﬁ§hﬂﬁ? of Yellowknife, Northwest Territories.
THAT in the szid copy of the saia Exhibit "A" so served by me
there were at the time of such service endorsed all the endorse-

ments now appearing upon the original Exhibit "A" with the excep-

tion of the endorsement of same being an Exhibit as aforesaid.

SWORN BEFORE ME at the Town of

)

Yellowknife in thq Northwest Territories g’ . ///

; . i
this Lo " day of A.D. 1967 ) ;,:;,-\ s
&7 AR AL Ao,
G\ L’ s

m& )
& o . )

notary Publie for the N.i..T.

A Notary Public and Commissioner for Qaths
in and for the Northwes! Territories



II. THE SUPREiE COURT CF CAUALA

Oli APPEAL FRO.. THE COURT OF APrEAL
FOUL THE NOaTHWEST TER: LTCiIES

BETWEEN :

HER MAJESTY THL QUEEN

Appellant

- and =

JOSEPH DRYBOWES

Respondent

AFFIDAVIT OF SERVICE

D.S. Maxwell, Q.C.,

Deputy Attorney General of Canada,
Department of Justice,

OTTAWA 4, Ontario.

Solicitor for the Appellant.



BRIAN PURDY

BARRISTER
SOLICITOR
NOTARY PUBLIC
(MEMBER N.W.T. AND ALBERTA BAR) P.O. BOX 818 YELLOWKNIFE, N.W.T. PHONE 873-4749
OUR FILE: 67-132
'
YOUR FILE:
November 15, 1967
Department of Justice L PO AMEEGR S P
Criminal Law Section | P ————————
OTTAMA 4, Ontario Eﬁg@bmf _r.,D)l
1
)
Att: Mr. D. H. Christie, Esq. L} oY 22 1967 %
i DEP MENT OF
Re: The Queen vs. Joseph Drybones ;1 DEI Aﬁfg’f‘ﬂf Of 1
i i | (9452 )
) : Ui TR
Dear Sir: o= mne R paiee

Thank you for your letter of November 8th. We have written today to
Mr. R. H. Barrigar of the firm of Smart & Biggar, 70 Gloucester Street, in Ottawa,

asking him to act as our agent in this matter on your application on Monday
NOvember 27th.

We have discussed the matter with Mr. Drybones, and he has instructed
us not oppose your application.

Yours very truly,

BP:jv
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C
TR oram: cf’//L//;Z; QE;.
e  Counsel: for Appellant - ///:> ZZ; (?7
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for Respondent - 'E &/\Jgdv‘__

Record of Heanl_g

Date Counsel Representing ~ From - To
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IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST TERRITORIES
Tuesday, the 28th day of November, 1967

BEFORE: THE HONOURABLE JOHN ROBERT CARTWRIGHT, P.C., C.J.C.
THE HONOURABLE MR. JUSTICE JUDSON e -
THE HONOURABLE MR. JUSTICE SPENCE

BETWEEN : l': N
HER MAJESTY THE QUEEN 3\ E T 0 i
Applicant 2 /S
and e S
) —— ‘\,‘SB)

JOSEPH DRYBONES
Respondent

ORDER

THE MOTION of the Applicant herein for an Order
Granting Leave to Appeal to this Honourable Court from
the judgment of the Court of Appeal for the Northwest
Territories dated the 25th day of August 1967 and sup-
plemented by judgment dated the 21st day of September

1967, on the ground that there is an important question
! of law involved, namely:-

whether the Court of Appeal for the Northwest
Territories erred in finding that Section 94
of the Indian Act R.S.C. 1952 cap. 149 as
amended is rendered inoperative by reason of
the Canadian Bill of Rights, Stat. Can. 1960
cap. Lk,

g\

2
X
R

having come on for hearing before this Honourable Court
on this day in the presence of Counsel for the Applicant
and Counsel for the Respondent, and upon hearing what
was alleged by Counsel aforesaid:

Wl



THIS COURT DOTH ORDER AND ADJUDGE that the
Applicant herein be, and hereby is, granted leave to
appeal to this Court from the said judgment of the
Court of Appeal for the Northwest Territories on the
undertaking of Counsel that suitable arrangements be
made for the cost of representation of the Respondent
and if such cannot be made, this Court may then be
spoken to.

- ,// F —
/ REG'ISJ‘,TRAR |

~—



IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL

FOR THE NORTHWEST TERRITORIES

BETWEEN :

HER MAJESTY THE QUEEN
Applicant,

and

JOSEPH DRYBONES

Respondent.

ORDER

D.S. Maxwell, Q.C.,

Deputy Attorney General of Canada,
Department of Justice,

OTTAWA, Ontario.
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IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST TERRITORIES

BETWEE N:

b ==lio  HER MAJESTY THE QUEEN
i[}? {\:x Appellant,
‘ '!‘; o \%=
& all \uui "J’ ) =2 Nd=
4 ... ‘ ",:,._
3 'i,i{...:;‘"
e P JOSEPH DRYBONES
';uw,“wﬁf§}f Respondent.

I, Clarence Donald MacKinnon, Barrister and Solicitor, of the
City of Ottawa in the County of Carleton and Province of Ontario,

MAKE OATH AND SAY AS FOLLOWS:

1. THAT I am a legal officer of the Department of Justice and

as such have knowledge of the matters hereinafter deposed to.

2. THAT I did on Monday, the 1lth day of December, A.D. 1967
personally serve Mr., R.H. Barrigar of the law firm of Smart &
Biggar of the City of Ottawa in the Province of Ontario, the
booked agent for the solicitor for the respondent, with a true
copy of the paper writings entitled NOTICE OF APPEAL now shown
to me and marked respectively as Exhibit “A™ attached to this
my Affidavit and with a true copy of the ORDER of the Supreme

Court of Canada granting Leave to Appeal now shown to me and



marked respectively as Exhibit “B" attached to this my
Affidavit, by handing the aforesaid paper writings and
leaving the same with the said Mr. R.H. Barrigar of the

City of Ottawa, in the Province of Ontario.

3. THAT in the said copies of the said Exhibits "AY and “B%
so served by me there were at the time of such service
endorsed all the endorsements now appearing upon the
original Exhibits Y“AW and “B" with the exception of the

endorsement of same being Exhibits as aforesaid.

SWORN BEFORE ME at the City of
Ottawa in the County of Carleton,

Province of Ontario, this

rZ day of December, 1967.

Pt N S Nt S Vo S "ot a? S
°
°

=

A Commissioner for taking
Affidavits within the Province of Ontario.
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IN THE SUPREME COURT OF CANADA
ON APPEAL FROM THE COURT OF APPELAL
FOR THE NORTHWEST TERRITORIES

BETWEEN :

HER MAJESTY THE QUEEN

Appellant,

-and-

JOSEPH DRYBONES

Respondent.

AFFIDAVIT OF SERVICE

D.S. Maxwell, Q.C.,

Deputy Attorney General of Canada,
Department of Justice,

OTTAWA 4, Ontario.



EXHIBIT A W?)
IN THE SUPREME COURT OF CAMADA -

ON APPEAL FRUM THE COURT OF APPEAL FOR THE NORTHWEST TERRITORIES

BETWEEN :
, HER MAJESTY THE QUEEN
: 2 Appellant,
’fﬁf -and-
N ,‘ e 5 p
S e\ JOSEPH DRYBONES
’ = Respondent.

NOTICE OF APPEAL

TAKE NOTICE that the above noted Appellant hereby
appeals to the Supreme Court of Canada from the Judgment of
the Court of Appeal of the Northwest Territories dated the
25th day of August, 1967, and supplemented by Judgment dated
the 2lst day of September, 1967, dismissing the appeal of the

above noted Appellant upon the following ground:-

THAT the Court of Appeal for the Northwest Territories
erred in upholding the decision of the Territorial Court
of the Northwest Territories acquitting the Respondent of
an offence contrary to Section 94(b) of the Indian Act,

R.5.C. 1952, ch. 149, on the ground that Section 94 of



the Indian Act is rendered inoperative by reason of

the Canadian Bill of Rights, Stat. Can. 1960,
che Ll

DATED at Ottawa, in the Province of Ontario,

Ay
this 1])’ day of December, 1967.

D.S. Maxwell,
Deputy Attorney General of Canada.

TO: The Respondent and his Solicitor

AND TO: The Registrar of this Honourable Court.



IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL
FOR THE NORTHWEST TERRITORIES

BETWEEN :
HER MAJESTY THE QUEEN

Appellant,

-and-

JOSEPH DRYBONES

Respondent.

NOTICE OF APPEAL

D.S. Maxwell, Q.Coy

Deputy Attorney General of Canada,
Department of Justice,

OTTAWA, Ontario.



\T T TTDOTN T TTHM AT ATTA
IN THE SUPREME COURT OI' CANADA

CIl APPEAL FROM THE COURT OF APPEAL FOR THE NORTHVEST

sl

TERRITORIES.

TR NMA TR <7 T OIS e
.':_.J‘;;w J.A‘/\L(J-_JST.L TI{T: \r“LJJ“:J-.

and

JOSEPH DRYBCNES

i
&
O
S|
P!

AGREEMENT AS TO CONTEN

IT IS AGREED between the

ar

T
I

that the case on appeal shall comprise the following:

g
o=
r

=3
=

1) Information and complaint of Constable
M. A. Mohr against the respondent herein
dated the 10th day of April 1967.

2) Notice of Appeal on behalf of the Respondent

to the Territorial Court of the Northwest

Territories dated the 26th day of April 1967.



Ul

(@3
~—

7)

e

Notice of Appeal on behalfl of the Appellant
to the Court of Appeal for the lNorthwest
Territories dated the 27th day of June 1967.
Notice of Intention to Cross Appeal on behalrf
of the Respondent to the Court of Avpeal for
the Northwest Territories dated the 30th day or
June 1967.

Notice of Motion for Leave to Appeal to the
Supreme Court of Canada on behalf of the
Appellant dated the llith day of November 1967
Affidavit of Clarence Donald MacKinnon dated
the 9th day of November 1967 in support of the
Notice of Motion dated the 1llith day of

November 1967.

Order of the Supreme Gourt of Canada granting
leave to appeal herein dated the 28th day of
November 1967.

Notice of Appeal to the Supreme Court of Canada
dated the 1lth day of December 19067.

Agreement as to Contents of Case on Appeal.




1)

o
S~

I)

PART II - EVIDENCE - Nil

PART IIT -~ EXHIBITS - ©Nil

PART IV - JUDGIMENTS, REASON FOR JUDGIMENTS

Judgment of John Anderson Thompson, a

Justice of the Peace convicting the accused
(Respondent) dated the 10th day of April 1967.
Judgment of the Territorial Court of the
Northwest Territories acquitting the accused

respondent dated the 5th day of June 1967.

)

Reasons for Judgmnent of the Honourable

Mr. Justice W.G. Morrow of the Territorial
Court of the MNorthwest Territories dated
the 5th day of June 1967.

Judgment of the Court of Appeal for the

Northwest Territories dated the 1llith day of

September 1967.
Reasons for Judgment of the Court of Appeal
for the Northwest Territories dated the

v

25th day of August 1967.



o

Supplementary

Territorial Court of the Northwest Territories

dated the 21lst day of September 1967.

Certificate of the Registrar of the Court of
o

Appeal for the

Certificate of

DATED this

Northwest Territories.

L9
Ul

ne Solicitor.

oo
Qs
0]

>

<j

1y of December 1967.

g
the” Appellant

wﬁ

Sol¢01 for

ﬁw

61101uOP oY e



Solicitor's Certificate.

IN THE SUPREME COURT OF CANADA

ON APPEAL FROm TH& COURT OF APPLAL FOR THE NORTHWEST
TERAITORLES

BETWEE N:

HER MAJESTY THE QUEEN
Appellant,

and

JOSEFPH DRYBONES
Respondent,

SOLICITOR'S CERTIFICATE

I, D. H. CHRISTIE, hereby certify that 1
have clogely examined the annexed print of the case in appeal
to the Supreme Court of Canada end verily believe that the
same is a true and correct reproduction of the originals of
which they purport to be copies and that all reasonable
methods have been taken to attain that end and that the same
has been proofread.

SoITbita{ for the Appellant
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GOVERNMENT OF THE PROVINCE OF ALBERTA

JUDICIAL OFFICES
N.W.T. App.

OUR FILE

YOUR FILE

THE COURT HOUSE ,
EDMONTON, Alberta,
January 2nd, 1968,

Registrar,
Supreme Court of Canada,
OTTAWA &4, Ontario.

Dear Sir:

RE: REGINA ~vs- JOSEPH DRYBONES
N. W. T. App. 80

I am returning the case on Appeal with the Certificate
to Registrar duly signed.

Also enclosed are the files from the Magistratets Court,
the Territorial Court with exhibits one and two and the Court of
Appeal for the Northwest Territories.

Kindly return same when they have served their purpose.

Yours very truly,

1] i N e o
By iy

Owen D. Lowe,
for Registrar.

ODL:ceh

Encl,

80
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OFF4ZES: TORONTO-DOMINION BANK CHAMBERS AGENT OF THE ATTORNEY GENERAL

{

(1

\

D. L. TENNENT, B.A., LL.B.

Barrister and Saolicitor

YORKTON, SASKATCHEWAN

PHONE 783-3651 FILE REFERENCE:

January 17, 1969

The Registrar,
The Supreme Court of Canada,
OTTAWA, Ontario.

Dear Sir:=- Re: Your Drybones vs Regina

NeWoe Territories

1967 60 WWR 321

Indians= Intoxication "0ff Reserve!

Re: My Raymond RAZCOR vs The Queen

Sec, 96(a) Unlawful Possession of
Intoxicants D.C. Appeal Dept. of Justice
Reference No, 213738

Det Ref: 67K 400-17

S/D Ref: 67Y 400-1/231

"t Div, Ref: 67F 400.

3z 93 3is 3l 256 5 bje e 3je 35 3js g 23 i3 5 3% H3 38 Hg #i3 Bg g N3 205 ok 3ja gl R His 36 3 3 S sl S N e e e e sl sl e ale

Under date of June 3rd last I had inquired as to anticipated
hearing date and disposition of your above Drybones file.

You were kind enough to reply under date of June 5th last advising
that the Appeal had not yet come on for hearing, however, was anticipated
to be on the 1list commencing Oct, lrst last presuming the A.Ge. of
C, factum was filed.

Since as indicated the writer has interest in view of the above
Razor case being adjourned sine die pending delivery of the Drybones
decigion I would be pleased if you could advise if the Drybones matter
was disposed of at the Oct, sittings and if so I would be pleased to
receive a copy of the Judgment or advice if it was set over to a later
sittings.

} e e Yours truly
Xﬁbw SUPREME COURRT
a/“(@/ﬁ u D.L. TE NT
j ‘: JAN 20 1968
| Per: e
OF CANADA Acting Agent of the Minister of Justice,
DLT /cb s

RTym
" RT.

AXR(EZ?Y&&///




IN THE SUPREME COURT OF CANADA
On Appeal froml the Court of Appeal for the Northwest Territories
] BETWEEN:

HER MAJESTY THE QUEEN

Appellant
- and =
| JOSEPH DRYBONES
Respondent

‘This is Exhibit “A"™ referred to in my
Affidavit dated 2 © day of November,1967
which is attached.

...........................

APPLICATION FOR LEAVE TO APPEAL

THs s EXADiT A " o the

fidavit of
%Eé224151 ‘Qﬂﬁjsﬁg!wi John ssn

sworn before me at the _toodnt oz

of Yellow ki fe i the

J,,,..'...L,”.},._\ N \«
Yool ah (I PRI T S f B

v o Novem k

D - ,
* S. Maxwell, Q.cC., T oo BT 80 s DUTH Vg o8k pre

Deput e R s
y AttOI‘ney General f C ada e {T T’.-:Hllu‘ﬂ'l.;b.mm €
g%Partment of Justice, e ’CS; erritories.  Se€infuv

» Ontario.

Solias
Olicitopr for the Appellant. Solicitor for the Respondent.



IN THE SUPREME COURT OF CANADA
On Appeal frofi the Court of Appeal for the Northwest Territories
BETWEE N:

HER MAJESTY THE QUEEN

Appellant

- and =

JOSEPH DRYBONES

Respondent

APPLICATION FOR LEAVE TO APPEAL

D. 5. Maxwell, Q.C., G. Brian Purdy, Esq.,
Deputy Attorney General of Canada, Yellowknife, . _
Department of Justice, Northwest Territories.

OTTAWA, Ontario.

Solicitor for the Appellant. Solicitor for the Respondent.
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IN THE SUPREME COURT oF CANADA

PEAT. BRAM o F APDPE A
ON APPEAL, FYROM THE COURT 0 APPEAL

FOR THE NORTHWEST

TERRITORI ES
BETWEE N:

HER MAJESTY THE QUERN

Appellant;,

Respondent.

TWLLL pe
Honourable Court by Counse on behajp ‘

the 27th d
O'clock in
thereafter as Counsel m

General of Canags on Mondaya

of November, 1967
at the hour of 10305

the fOl”enQQn g

or so sS00n
a4y be heards

r . _
~Or ap Oorder granting
leave to appeal to thig Honourable Court s

Trop
of the Court of Appeal 5

or th
nounced on the 25t day of Ay

the decision
= £ hwe ..
Norhhwebt Territories Pro-
gust, 1967

f

and
Judgment dated the 2lst day ¢

SuPplemented by

Se‘ptember9 1967 di smj

the appellant's appeq) from o Judgmen .

S Lordshiw
Mr. Justice W, 0 Morroy of the Terp;

~“Ourt
Northwest Terrltorles pI‘OHOUnceﬂ at '
’ : Nife
Northwest Territorieg O the g =¥ af
T lday o June
an order made at YellOWRnife ' :
“ dJohp Ang
a Justice of the Feace i ]




pondent, an Indian; on

. . cting the ResS
on April 10, 1967 convi day of April, 1967

about the gth

that he was on or
a charge ted off 2 reserve, contrary

at Yellowknife unlawfully intoxica

f section 94 of the Indilan Aet; HsBeCso

to subsection (b) o
1952, c. 149.

AND FURTHER TAKE NOTICE that
e to Appeal is based is

the question of law

upon which the Application for Leav

that the Court of Appeal for the Northwest Territories erred

in finding that section 94 of the Indjan Act 1S rendered

inoperative by reason of the Canadian Bill of Rights.

AND FURTHER TAKE NOTICE that in support of this
Application will be read the Reasons for Judgment of the
Court of Appeal for the Northwest Territories, the Affidavit
of Clarence Donald MacKinnon, sworn the 9th day of November,
1967, and such further and other material as Counsel may

advise and this Honourable Court may permit.

DATED at Ottawa in the Province of Ontario, this
14th day of November, 1967,

D.S. Maxwell,
Deputy Attorney General
of Canada

TO: The Registrar of the
Supreme Court of Canada;

AND TO: Joseph Drybones, Es
the Respondent;9 .

AND TO: Brian Purdy, Esq.,
Counsel for the Respondent



IN THE SUPREME COURT OF CANADA

N . AL
ON APPEAL FROM THE COURT OF APPE

FOR THE NORTHWEST TERRITORIES

BETWEE N:
HER MAJESTY THE QUEEN
Appellant,

and

JOSEPH DRYBONES

Respondent,

AFFIDAVIT

I, Clarence Donald MacKinnon, Barrister and Solicitor,
of the City of Ottawa in the County of Carleton and Province of

Ontario, MAKE OATH AND SAY AS FOLLOWS:

L THAT I am a legal officer of the Department of
Justice and as such have knowledge of the matters herein-
after deposed to.

2. THAT on the 10th day of April 1967 an Information
was sworn charging "... that Joseph DRYBONES of Yellowknife,
Northwest Territories, on or about the &th day of April,
A.D. 1967, at Yellowknife, in the Northwest Territories,
being an Indian, was unlawfully intoxicated off a reserve,
contrary to Section 94(b) of the Indian Actw,

3. THAT on the 10th day of April 1967 the Respondent
entered a plea of guilty to said charge before His Worship

John Anderson Thompson, a Justice of the Peace in and f
n or

the Northwest Territories, and wa
V8S sSentenced to :
Pay a fine



. default of payment, three

of ten dollars and costs and, ir

days!'! imprisonment.

f %
b THAT the Respondent appealed by way ©
n the 5th day of June,

rial

de novo and the appeal was allowed ©
1967, by Mr. Justice W.G. Morrow of the Territorial Court
éf the Northwest Territories.

5. THAT counsel on behalf of the Attorney General
of Canada made application for leave to appeal to the

Court of Appeal for the Northwest Territories which was
granted, but the appeal was dismissed by said Court on the
25th day of August, 1967.

6. THAT in dismissing the appeal the Northwest
Territories Court of Appeal held that Section 94 of the
Indian Act, R.S.C. 1952, c. 149, has been rendered inopera-
tive by the Canadian Bill of Rights, Statutes of Canada

1960, c. L4k,

SWORN BEFORE ME at the City of
Ottawa in the County of Carleton,
Province of Ontario, this 9th

N o
day of November, 1967 sgd: Clarence Donald MacKinnon

sgd: Pauline Sprague

e e e -

A Commissioner for taking
Affidavits within the Province of
Ontario.



Criminal Code
Form 2

(Sections 439 ayg 6

INFORMATION

IAJESTY THE QUEEN)

s % (ON BEHALF OF HER I

NORTHWEST TERRITORIES )

This the information of Cst. M.A. MOHR, a member of the

: : i Northwest
Royal Canadian Mounted Police Yel}owknlfes )
Tleitories, (Peace Officer),’herelnafter called the informant.

The informant says that he has reasonable and probable

grounds to believe and does believe that Joseph DRYBONES of
Yellowknife, Northwest Territories on or about the 8th day of
April A.D. 1967 at Yellowknife in the Northwest Territories,
being an Indian, was unlawfully intoxicated off a reserve,

contrary to Section 94(b) of the Indian Act.

SWORN BEFORE ME this 10th day
of April A.D. 1967 at

Yellowknife, Northwest sgd: M.A. Mohr

(Signature of Informant)

Territories

sgd: John Anderson Thompson, MS, JP.

e N S Nt St N N i N e Nt

A Justice of the Peace in and for
the Northwest Territories.

I hereby certify that t

he f : :
of the original of whic eregoing is a true copy

h it purports to be a COpy-

sgd: J. Stewart
CLERK OF THE COURT

(SEATL)



QURT OF THE NORTHWEST TERRITORIES

IN THE TERRITORIAL C -
THE NORTHWEST

TERRITORIES

JUDICIAL DISTRICT OF

BETWEEN : . .
on the information and complaint

5 QUEEN i
Mounted Police, ReSpondent,

- and -

RYBONES
JOSEPH D Appellsnt.

NOTICE OF APPEAL

TAKE NOTICE THAT the appellant be aggrieved by a convictin
on the 10th day of April, 1967, by John Anderson-Thompson, a Justice
of the Peace in and for the Northwest Territories, on a certain
information and complaint whereby the appellant was charged that he
was, on or about the 8th day of April, 1967, at Yellowknife in the
Northwest Territories, being an Indian, was unlawfully intoxicated
off a reserve, contrary to Section 94 (b) of the Indian Act,
whereupon the appellant pleaded guilty and was sentenced by the said
Justice of the Peace to pay a fine of $10.00 and costs, and in

default of payment to spend three days in custody;

THE APPELLANT intends to appeal anddoes hereby appeal

to the Territorial Court of the Northwest Territories, Judicial

District of the Northwest Territories, at the next sittings thereof

to be held at Yellowknife, in the Northwest Territories, or at such
i !

sittings thereof as this appeal may be lawfully entered and heard
H

against the said conviction only.
AND FURTHER TAKE NOTICE that the appellant appezls his
‘ v (=}
" conviction omnr the following grounds:
Sy
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-] U 4 Yy V
I}]at, lllE} Ca (‘ { ()liv'l on Wa ) T la 9
.( L ] i ' | % C eI L2 be en nO p a
he Sa] A '(Jl._\d ;'\. J.LQ.»;I-'( '.l~'./4(. h le
g i S - o

of the evidence;

iled to
That the learned Justice of the Peace fail

] i 5 le
give the appellant the benefit of the reasonab

doubt of his guilt which hecame apparent 1n the

Crown'!s speach to sentences and failed to direct

that the plea of gullny D€ changed.

AND FURTHER TAKE NOTICE that the appellant will ask for

to make an application to substitute

leave of this Honourable Court® LG

a plea of not guilty for the plea of guilty entered before the

said Justice of the Peace on the following grounds:

1.

That the appellant does not speak English, or adequate
English, and was not given an adequate interpretation
of the proceedings,

That the interpretation of the charge to the appellant
was incorrect, and accordingly the appellant did not
understand the true nature or consequences of the
charge against him,
That the appellant was not advised of his right to counsel

and was given no reasonable opportunity to obtain counsel.

contrary to the Bill of Rights,



DATED at the Town ©1

Territories this 26th day of April,

TO: The Clerk of the Court,
Court House,
Yellowknife, N.W.T,

AND TO: Mr. John Anderson-—Thompscn,
Justice of the Peace;
Yellowknife, N.W.T,

AND TO: Const. M., A, Mohr,
Be Cu M, Py
Yellowknife, N.W.T,

r Yellowknife,

in the Northwest

BRIAN PURDY

(sgd: Brian Purdy)

Sclicitor for the Appellant



[N THE TERRITORTAL COURT Of THE NORTHWEST TERRITORI:c
JUDICIAL DISTRICT OF THou NORTHWEST TERRITORLES

BETWEEN:

HER MAJESTY THE QUEEN on the

Const. M.A, Mohr, a member ol |

Mounted Police nt:e
- and =

information and Qomplaint of
the Royal Canadian

JOSEPH DRYBONES

AFFIDAVIT OF SERVICE

I, GORDON BRIAN PURDY, Barrister and Solicitor,; of the Towr
of Yellowknife in the Northwest Territories, MAKE OATH AND SAY:

THAT I did, on Wednesday, the 26th day of April A.D. 19¢7
personally serve CONST. M.A. MOHR, with true copies of the paper writing
NOTICE OF APPEAL now shown to me and marked respectively as Exhibit
"AM to this my affidavit, by delivering such copies to and leaving
the same with the said CONST. M.A. MOHR at Yellowknife, Northwest
Territories.,

THAT in the said copy of the said Exhibit "A"™ so served by
me there were at the time of such service endorsed all the endorsements
now appearing upon the original Exhibit YA®™ with the exception of the

endorsement of same being an Exhibit as aforesaid.

SWORN BEFORE ME at the Town of
Yellowknife in the Northwest Territories,
this 27th day of April A.D, 1967 sgd: Brian Purdy

sgd: J. M. Bellis

—r e e e e S s

A Notary Public in and for the
Northwest Territories.



HE NORTHWEST TERRITCRIES

or T
; TERRITORIAL COURT
IN THE TER ERRITORIES

HWEST T
JUDICIAL DISTRICT OF THE NORT

BETWEEN : -
o e i e g G
HER MAJESTY THE QUEEN on the 1nformat§8naincanad§an
of Const. M.A. Mohr, a member of the ¥
Mounted Police Plaintiff

- and -

JOSEPH DRYBONES
Defendant

AFFIDAVIT OF SERVICE

I, GORDON BRIAN PURDY, Barrister and Solicitor, of the

Town of Yellowknife in the Northwest Territories, MAKE OATH AND SAY:

THAT I did, on Thursday, the 27th day of April A.D. 1967
personally serve MR. JOHN ANDERSON-THOMPSON, Justice of the Peace,
with true copies of the paper writings NOTICE OF APPEAL now shown
to me and marked respectively as Exhibit "A"™ to this my affidavit,
by delivering such copies to and leaving the same with the said
JOHN ANDERSON-THOMPSON at Yellowknife, Northwest Territories.

THAT in the said copy of the said Exhibit "A'™ so served
by me there were at the time of such service endorsed all the endorse-
ments now appearing upon the original Exhibit "AY™ with the exception

of the endorsement of same being an Exhibit as aforesaid.

SWORN BEFORE ME at the Town of
Yellowknife in the Northwest

Territories, this 27th day of

N e e

sgd: Brian Purdy

0
& 0
© © 0000060600606 00000 °°

April A.D. 1967

!
sgd: J. M. Bellis 3
|
1

A Commissioner of Oaths in the
Northwest Territories
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BETWEEN :

i NORTHWEST TERRITORIES

IN THE COURT OF APPEAL FOit 1

HER MAJESTY THE QUEEN
Applicant

- and =

JOSEPH DRYBONES
Respondent

NOTICE OF APPLICATION FOr LEAVE TO APPEAL

TAKE NOTICE that Orval J.T. Troy, being Crown Counsel

and agent of the Attorney-General of Canada will apply for leave

to appeal and does hereby appeal tothis Honourable Court from

the decision of the Honourable Mr. Justice W. G. Morrow, Judge

of the Territorial Court of the Northwest Territories, made the

5th day of June, A.D. 1967, at Yellowknife in the Northwest

Territories, allowing the Appeal of the Respondent from his

conviction by His Worship, John Anderson-Thompson,

a Justice of the Peace in and for the Northwest Territories, made

thelOth day of April, A.D. 1967 at Yellowknife in the North-

west Territories, upon the following offence,

l.

namelys;

That the said Respondent Joseyg
_ eph Dr '
Egiggwgsg Tigrf*;torigs, ori or & goutlzggngihogazrei%OWKnﬁe’
L A.D. O/ at lellowknife in th
Territories, being an Indian, was uniai\«fgiig‘;eigtoxi_

cated off a reserve, co t . .
Tndien Aot whereupénbtlﬁerary Lo Section 94(b) of the

) Respond :

fined ten dollars ($10.00 boncent aforesaid was
and fifty Cents. ($3.50) al’)ldag_li Cclgits of three dollars
three (3) days in custod 2ult to spend

: a :
to pay the fine and costg ;fggegiid%lven OnE montl



12, d appeal are as follos.

) sai
AND TAKE NOTICE that the grounds of the

rritorial Court
EzeAggeal of the Respondent

(a) That the learned Judge of .
(b) of the Indian Act

erred in law in allowing ©

ds that Section 94 : ohte and
gg Eggpgigggve and offends the basic rig

i i f Rights
freedoms guaranteed by.the Ca?ad%aghgléiig g
and in particular Section 1(b) o
Canadian Bill of Rights.

i i Court

(b) That the learned Judge of the Terrlto§li%e gespondent
erred in law in allowing the APpea; 0 tions® of
on the grounds that the wintoxication Sec

. : . 5
the Indian Act, "abrogate, abridge, and infringe
the Canadian Bill of Rights.

AND FURTHER TAKE NOTICE that this appeal is to this Honourable

Court at the next sitting thereof to be holden at Yellowknife,

Northwest Territories or at such other time and place as this
Honourable Court may designate, in pursuance of the provisions
of the Criminal Code of Canada in that behalf and the rules
respecting appeals to the Court of Appeal of the Northwest

Territories.

DATED AT the Town of Yellowknife in the Northwest

Territories, this 27th day of June, A.D. 1967.

sgd: Orval J.T. Troy

ooooooooooooooooooooooooo

T0: Mr. Joseph Drybones,
Yellowknife ,N.W.T.

Mr, Justice W.G. Morrow,

Judge of the Territorial Cou
Yellowknife, N.W.T. .

Mr. A. Stewart (4)
Deputy Registrar of the C . &=
Yellowknife, N.W,T. ourt of Appeal

1 hereby certify that the foresoi ; ;
which it purports to be a Copy%01ng 1S & true copy of the original o

sgd: A. Stewart
Clerk of the Court

(S E A1)
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Mr. C.G. Cioni, ‘ |
Registrar of the Court of Appeal
Edmonton, Alberta

Mr, J, C. Cavanagh, Q.C.

A
c

/

ent of the Attorney Gerera

o Cavanagh, Henning, Buchanan,

Barristers and Solicitors,
900 Bank of Montreal Building,
Edmonton, Alberta.

Mr. Brian Purdy,
Barrister and Solicitor,
Box 818,

Yellowknife, N.W,T.

1 of Canaday
Kerr & Witten,



| ERRIT
- OURT OF APPEAL FOR THE NORTHWEST TER ORIES
IN THE C
BETWEEN: B ﬁ
JOSEPH DHYBONLS .
—and-~

. TEam E QUEEN
HER MAJESTY THE Q Respondent

NOTICE OF INTENTION TO CROSS-APPEAL

WHEREAS a Notice of Application for Leave to Appeal
has been filed by the Agent for the Attorney-General of Canada
from the judgment of the Honourable Mr. Justice W.G. Morrow
pronounced the 5th day of June, 1967 at Yellowknife, in the
Northwest Territories allowing the appeal ci the applicant
from his conviction by His Worship, John Anderson-Thompson,

a Justice of the Peace in and for the Northwest Territories,
made the 10th day of April, A.D. 1967 at Yellowknife in the

Northwest Territories, upon the following offence, namely:

1. That the‘gaid Applicant, Joseph Drybones, of
Yellowknife, in the Northnwest Territories, on or
about th§‘8th day of April, A.D. 1967 at ’
Yellowknlie in the Northwest Territories, bein
an Indian, was unlawfully intoxicated off a -
reserve, contrary to Section 94 (b) of the

Indian Act, whereupon the App]j
: ‘ pPplicant af i
gai fined ten dollars ($10.00) and cosggei?lgh
ollars and fifty cents ($3.50) Tee

to spend three {2} dewe 1 and in default
: YS 1n custody (and
Siven ome month to pay the fine a%d(cgstga:foresaidh

AI\ID V\]HE“..EJAS t.}.‘le l,eal'[lt?d j.\"I.l” ° Justi Ce W (I IVI
. © ° Ol"l"OW

Indian may not be convi
cted under Sectj
tion 94 (b) of
the

t Territorie

. S and di

said appeal of the Applicant op . Sallowed the
a gr

e —— e

Indian Act in the Northwes
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i s to apply for
TAKE NOTICE that the applicant intend
. ~ross-appeal pursuant
leave to cross-appeal and does hereby CIroO: pp ) d
Consolidate
to the provisions of Rules 607 and 608 of the |
Criminal Appeals

- N Ve ] o)
Rules and Rule 13 of the Rules respecllIg

: ~ - wing grounds:
promulgated October 24th, 1962, on the follo g

ic /. G. Morrow erred
Justioe 1 of the Applicant
y not be convicted
der Section 94(b)

. the learned Mr.
! Eﬁaiaw in disallowing the appeé
on the ground that an Ind}an ma
in the Northwest Territories ul

of the Indian Act.

AND FURTHER TAKE NOTICE that this cross-appeal is
to this Honourable Court at the same sittings thereof as may
be held to determine the appeal of the Agent for the Attorney

General of Canada herein.
DATED at the Town of Yellowknife, in the Northwest

Territories, this 30th day of June, A.D., 1967,

sgd: Brian Purdy

BRIAN PURDY
Counsel for the Applicant herein.

TO: Mr. Justice W.G. Morrow,
Judge of the Territorial Court,
Court House,
Yellowknife, N.W,.T,

Mr. A. Stewart (4),

Deputy Registrar of the Court of A

Court House, ) : Bpeals
Yellowknife, N.W,T,
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JUDGMENT

PLAGE: ceoveoevsacose Yellowknife, N.W.Te

DATE: vvveococcoos April 10, 1967

FOR CROWN: ccoscooo R.C.M.Po.

FOR DEFENCE: o« Mr. George Smith (sworn)

INTERPRETER: ¢cccoo None

PLEAY socswvsssasso Guilty

Crown Witness: ..o -

Defence Witnesses: .. -

JUDGMENT: ....00 Found guilty as charged.

SENTENCE: ...... Fined $10,00 and costs $3.50 and in
default to spend 3 days in custody,
and given one month to pay fine.

EXHIBITS:

sgd: John Anderson Thompson, MS., Jf:
Magistrate or Justice of the Peace.
(SEATL)




Criminalcode
Form 33,
17. (Section 4gp

ORDER ACQUITTING ACCUSED

CANADA )
NORTHWEST TERRITORIES )

A.ls X
BE IT REMEMBiRED that on the 5th day of June 967

. C e - YBONES of
at Yellowknife, Northwest Territories, Joseph DR

; ——— the charge
Yellowknife, Northwest Territorles, was tried upon &
that

JOSEPH DRYBONES of Y:g],j-“)Wl{l’l.f’i fe, Northwest Terr‘itories,

on or about the 8th day of April A.D. 1967 at Yellowknife in
the Northwest Territories, being an Indian, was unlawfully

intoxicated off a reserve, contrary to Section 94(b) of the

Indian Act, and was found not guilty of the said offence.

DATED this 5th day of June A.L. 1967

at Yellowknife, Northwest Territories

sgd: J. Stewart
Clerk of the Territorial Court

I herebyv cer+s ¢ f .
i twu;téAxglFliy that the foregoing is
o me CoPY of the original of which it
PUurports to be a COpYy.

Sgd:  J. Stewart
Clerk of the Court

(S EATL)

s e e e —————— —
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‘ TERRITORIES
IN THE TERRITORIAL COURT OF THE NORTHWEST
—,——--__‘—_-—“’—__’_——/"—_—-—__—

BETWEEN :

HER MAJESTY THE QUEEN
Respondent

- and -

JOSEPH DRYBONES

Appellant

REASONS FOR JUDGMENT

of The Honourable Mr. Justice W. G. Morrow

The appellant was found guilty at Yellowknife, in

the Northwest Territories, on April 10, 1967, and sentenced

by John Anderson Thompson, a Justice of the Peace. The plea

was guilty and the sentence was a fine of $10.00 and costs

or three days on default.

The appellant was not represented

by counsel at the trial.

The charge to which the appellant plead guilty was

that the appellant:

"on or about the 8th dav of Anrs
. . : y of April

Yellowknife in the Northwest %errité%?v,lgé7.at

an Indian, was unlawfully intoxicated €5, being

reserve, contrary to Section 9J (b) off a

Act. 1 of the Indian
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ppril 27, 1967, and

®
Q2

L2207
1 was fil
- Pe al was 4+
Notice of appe: , -
4e for interfering
- ~ 1 57,=w31k,;_;»"iu f\)
3 1 s factuads &
raised legal as well

‘ot of the Justice O
ith the verdict of the - ‘
' appeal hefore me an appli-

©

At the opening of th
el for the appellant

un eal and
Canadian Bill of Rights as a further ground of app

+" to be withdrawn.

4
28 4

to include the
cation was made by couns

to permit the plea of "Guil

When it became clear that the appellant did not

“ s T - e o f" ore '[(\ ""1{—:3 € ;/\785 Some SeI"lOUS
understand English and that therelors Het

doubt as to whether he fully appreciated his plea in the

to withdraw his original plea

Q,

lower court, he was allowe
and the appeal proceeded as a trial de nove with a plea of
"Not Guilty". The Canadian Bill of Rights was allowed to

become a ground of appeal,

(1

Six witnesses in all were called by the Crown and
none by the defence,

It would appear from Section

~
)

N

)

e

(E) of The Indian
Act, R.5.C. 1952, ec. 1L9, set out below that there are

three elements of the offernce charged, a nd it was c ommon

ground that failure to establish one o more conld e Febsl

to the Crown's case (Regina v. Mode s

te (1959) 31 W.W.R. 84).
Section 9y states:

"An Indian who

(a) has intoxicants iy ki
. Possession, T
(b) is lhtuk’gngd
(c) makes or manuyf

1nt0x1cdntb

(@

ps
1.5 119
L blf.f\ A
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ence and is

n reserve, 15 guilty e of not
ligglg o SUmEEE) bonVlcglggttgpief%ﬂan fifty
less than ten dollars alx 2 term not

t for
dollars or to imprisonmen | ond
exceeding three months or toO boeth fin

imprisonment."

The suggested three elements of the offence are:

(2) he is intoxicated, and (3) he is

(1) he is an Indian,

off a reserve.

The events leading up to the laying of the charge

took place shortly after 11:00 p.m. of'clock in the evening

of April 8, 1967, on the premises of 0ld Stope Hotel in

Yellowknife.,
The evidence of R.C.M.Police Constables P. W.

Pertson and J. Woll and of Hilda Rasche, wife of the hotel
manager, satisfies me that when the appellant was found

by them on the floor of the hotel lobby he was intoxicated
and I so find.

Brian Purdy, counsel for the appellant, asked me
to hold that his client was not proven to be an Indian.
His argument was based on the definition of an Indian con-
tained in The Indian Act, namely Section 2 (g). This

section defi i (1P R
efines an Indian as "a person who pursuant to

this Act is registered as an Indian or 1s entitled to be

registered as an Indian®. He proceeded Lo argue that th
4 (=) 18 €
Crown had failed to establish that the appellant was in a
i

band (Section 2 (1)(8))s that no Indian Register (Secti 5)
“ ection

was produced, and that the entitlement to pe regist d
tered as
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: : lure to pro-
an Indian (Section 6) was not proven with fail P
5 efore me
duce a band list, and that there was no evidence D

of a declaration by the Governor in Council (Section 2 (1)

(a) (iii)).
The Crown produced as a witness one Joe Sangris,

who has held the position of Chief and leader of the Indian

Village at Yellowknife for some sixteen years. He described

how he had known the appellant from the time he was born, he
knew his wife Madeline, and the father of the appellant.
This witness described how the appellant moved from the
previous Indian Settlement to the present village, how he
had been raised there from infancy, and was in receipt of
Treaty money once a year.

David George Greyeyes, a second Crown witness,
was Regional Director of Indian Affairs, and the officer
responsible to look after Indian records, contractual
obligations, and otherwise represent his Department in its
carrying out the various Treaties affecting the Indians.
This witness produced the official record sheet showing that
an Indian by the name of Drybones was carried on the Depart-
ment records as an Indian, that he was shown as having no
children, and was married to a Madeline Crapeau.

A photo-

stat of this record was marked Exhibit 1 The record
. was

used for payment of Treaty money, Under cross examinati
- ion

by defence counsel this wWitness described how record by
rds suc
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as Exhibit 1 are maintained for each Treaty and are made
up from a master list,

I am satisfied from the above that the appellant
is an Indian within the meaning of The Indian Act. R. v.
Myers (1925) 2 W.W.R. 471 and R. v. Howson (1894) 1 Terr.
L.R. 492, have been helpful to me under this heading.

This brings me to the third suggested element of
the offence. Both Chief Joe Sangris and David George Grey-
eyes testified that there are no Indian reserves in the
Northwest Territories and I so find. There remains the
problem of whether the Crown has proven its case by estab-
lishing that the appellant cannot in fact be on a reserve
if there are none to be on, and therefore he is off a
reserve, or whether it is possible for a person to be off
a reserve in the language of The Indian Act if there is no
reserve to be off of.

To me the question at this point resolves itself
into a question of law and I must refer to what cases, if
any, have already discussed this question.

It would appear that this question is peculiar
to the Northwest Territories and the Yukon, where, unlike
the rest of Canada, no reservations have been set aside or
designated.

The problem appears to have been considered by
Mr. Justice Sissons of this court in two cases, one of which

is reported,
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The reported decision, R. v. Modeste (supra),
deals with t he very same problem as is before me. At page
88 of the report the learned justice remarks on the fact
that the lands granted to the Indians under their treaties
had not yet been designated and reserves never established.
He does state, however, "The accused must be intoxicated

off a reserve., It seems implied that there is a reserve

to which and on which the Indian belongs."

While at first blush it would seem that Sissons J.
has decided the question now before me, as I read the judg-
ment he has treated the question as one of fact rather than
law and although I must, and would in any event out of my
respect for Justice Sissons, pay great deference to his
ruling, nevertheless, if I am correct here, then he has not
settled the legal point.

Again in his second decision, R. v. Gully (unrep-
orted), he treats it as a question of fact saying, "I am
still firmly of the view that the prosecution has not
established that he was intoxicated off a reserve."

In so far as these two decisions go, therefore,
they suggest that "off a reserve" is an element of the
offence charged and that possibly had the learned Justice
been required to settle the legal point he was inclined to
the view that it was implicit in a charge of being "intoxi-
cated off a reserve" that there be a reserve in existence

to be off of.
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The above two cases appear to be the only cases
in which the Territorial Court of the Northwest Territories
has been concerned with this problem.

The circumstance of there being "no reserve"
appears to be found in the Yukon Territory as well, Regina
v. Peters (1967) 50 C.R. 68; 57 W.W.R. 727,

In Regina v. Peters (supra) the Yukon Territory
Court of Appeal was faced with the problem of whether an
Indian within the meaning of The Indian Act could be prose-
cuted for a liquor offence under The Liquor Ordinance,
R.0.Y.T. 1958, c¢. 67. The court held that the Ordinance was
not applicable to Indians because The Indian Act made
provision for the use and possession of intoxicants by
Indians. Although the judgment makes reference to the lack
of reserves in the Yukon Territory there does not appear to
be any direction by the court in that connection. An
examination of the actual appeal book giving rise to the
appeal indicates this point was not before the court.

In a second case, Regina v. Corbek (1966) 3 C.C.C.
323, Magistrate W. J. Trainor of the Yukon had occasion to
discuss a charge involving an Indian found in "an intoxi-
cated condition in a public place" also under The Liquor
Ordinance (supra). Although, again, the decision is based
on the inapplicability of The Liquor Ordinance because of

The Indian Act applying, the learned magistrate's reasons
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for judgment do contain the phrase: "There are no reserves

in the Yukon Territory so anywhere in the Yukon Territory
is off a reserve within the meaning of the Indian Act."

It would appear, therefore, that although there
is a divergence of opinion to be found in the abovementioned
decisions, nonetheless, the field is open and must be settled
in the present case,

A review of the legislation relating to Indians
and leading up to the present Section 94 therefore becomes
desirable.

As early as 1886 references are found to "reserves"
in the legislation, The Indian Act 1886, R.S.C. c. 43. 1In
this statute prohibitions with respect to intoxicants and
the supplying of same are found. YEvery one who sells . .
supplies . . . any Indian or non-treaty Indian, any intoxi-
cant, . . ." (Sec. 94); "any constable may . . . arrest any
Indian or non-treaty Indian whom he finds in a state of
intoxication," (Sec. 104). The only reference to reserve
(on or off) in these sections relates to a person who "opens
on any reserve , . . a tavern house . ., .% (Sec. 94).

Section 94 above was amended by Chapter 22, 1888,
but retained the same essential language and meaning.

In 1894, Chapter 32, a change takes place and
Section 99 contains "may arrest ., . . any person or Indian

found gambling, or drunk . . . on any part of a reserve,"
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When the 1886 statute is carried forward in the
1906 Revised Statutes of Canada as Chapter 81, we find a

greater area covered in respect of intoxicants, but little

material change. Again it is an offence to: "sell . . &

supply . . . to any Indian . . . any intoxicant" (Sec. 135

°

(a)), "found in possession in wigwam . o " (Sec. 135 (c));

. . I— . . -
"Indian . . . has in his possession intoxicant (Sec. 137).

In this statute Section 135 (b) refers to "opens . . . On
any reserve', Section 135 (c) refers to the wigwam "on
reserve”, and Section 139 again states: ". . . may arrest
Indian found drunk . . . on any part of a reserve®.

In 1914, Chapter 35, a new section 149 (2) is
introduced. It has nothing to do with intoxication as
such but is interesting in its reference to inciting Indians
to partake in ceremonial dances and such. Part of the
language is: Many Indian, in the province of Manitoba,

Saskatchewan, Alberta, British Columbia, or the Territories

who participates in any Indian dance outside the bounds of
his own reserve®,

It is to be noted that at this time the Government
of Canada is referring to "outside the bounds of his own

reserve'" in respect to the Territories at a time when not

only were there no reserves in the Territories but where
there had not yet been a treaty with the Indians in the

Territories (Treaty No. 11, Sikyea v. The Queen (1964)
S.C.R. 642),
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Chapter 26, 1918, introduces a new Section 122A
in reference to enfranchisement of Indians and part of the
wording is perhaps of some interest: ss. (1) "If an
Indian who holds no land in a reserve, does not reside on
a reserve and does not follow the Indian mode of life, makes
application to be enfranchised . . .", and ss. (3) "This
section shall apply to the Indians in any part of Canada."

In respect to acquirement of land an amendment
in 1922, Chapter 26, Section 197, makes reference to "may
acquire for a settler who is an Indian, land as well with-
out as within an Indian reserve",

When the 1927 Revision of Statutes, Chapter 98,
came out, the old Section 137 of the 1906 Act, Chapter 81,
became Section 126 but with no change in language.

The first serious "on or off" reference in the
legislation appears to come in with the repeal of ss. (c)
of Section 126 and substitution of a new subsection (c) as
follows:

"is found in possession of any intoxicant in
the house, room, tent, wigwam, or place of
abode of any Indian or non-treaty Indian
whether on or off a reserve, or of any person
on any reserve or special reserve, or on any

other part of any reserve or special reserve;"

(1936, c. 20, s. 6).
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The legislation then remained unchanged until the
new Act, 1951, Chapter 29 came in on September 4th, 1951.
This new Indian Act which is now Chapter 149 of the R.S.C.
1952, contains the present section 94 and others.

Reading from Section 88 down to Section 96A, there
is not one section that does not in some manner contain a

reference to on or off or outside or from a reserve.

Nowhere in this statute is there any reference to
or carry over of the phrase "who follows the Indian mode of
life" contained as part of the definition of non-treaty
Indian in Sec. 2 (i), ch. 43, 1886, and carried forward in
Section 135 (a), 1906, ch. 81 and in Section 122 A (1),

1918, ch. 26,

Chapter 4O of the Statutes of Canada 1956, by the
repeal of Section 95 and insertion of a new Section Q6A,
introduces exceptions to the offences where provinces permit
sales of liquor to Indians.

There can be no doubt but that The Indian Act
applies throughout Canada, equally to the Northwest Terri-
tories as to the Yukon and to the provinces. Is one to say
that an Indian who has always lived in the Northwest Terri-
tories where there have never been reserves is to be treated
differently in the application of a section such as Section
94 than an Indian from an Alberta reserve who happens to be

in the Northwest Territories on a visit -- and obviously
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off a reserve? "It is desirable that there should be
uniformity of Dominion legislation." R. v. Irwin (1919)

2 W.W.R. 226 and R. v. Schmolke (1919) 3 W.W.R. 409. A
court should normally put that construction on legislation
that will produce the greatest harmony and the least incon-
sistency. City of Victoria v. Mackay (1918) 1 W.W.R. 863
and 56 S.C.R. 524.

Although normally full effect should be given
to every word in a section or in a statute "yet if no
sensible meaning can be given to a word or phrase, or if
it would defeat the real object of the enactment, it may,
or rather it should, be eliminated." Maxwell on Statutes,
Eleventh Edition, p. 228.

To apply the above basic rules of construction
to Section 94 of The Indian Act it appears to me that I
must read the section as if "off a reserve" were not an
essential element of the offence but rather an incidental,
and I so do.

I cannot help but remark, in passing from this
subject, that I find it difficult to understand how such
confusion in legislation could be allowed to continue for
so long, particularly since the difficulty was clearly
suggested in the judgments of Sissons, J. referred to above.

In respect to the first ground of appeal, there-

fore, I find against the appellant.
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The second main ground of appeal is to the effect
that Section 94 of The Indian Act offends the basic rights
and freedoms guaranteed by the Canadian Bill of Rights, and
particularly by Section 1 (b). The argument presented on
behalf of the appellant is that the effect of Sections 94
and 96 taken together, by providing for a stiffer penalty
(namely by a minimum penalty) and by its wider application
(an offence to be intoxicated even in an Indian's own home)
is placing an Indian because of his race or color in a
different position to that of his fellow Canadians. The
Liquor Ordinance, R.O.N.W.T. ch, 60, contains no minimum
penalty and does not make it an offence to be drunk in one's
own home. It is argued that this is discrimination based
on race and color pure and simple.

Section 1 (a) and (b) provides:

"l., It is hereby recognized and declared

that in Canada there have existed and shall
continue to exist without discrimination by
reason of race, national origin, colour, reli-
gion or sex, the following human rights and
fundamental freedoms, namely:

(a) the right of the individual to life,
liberty, security of the person and
enjoyment of property, and the right
not to be deprived thereof except by
due process of law;

(b) the right of the individual to equality

before the law and the protection of
the law:"®
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Again, Section 2 of the Canadian Bill of Rights

provides:

"Every law of Canada shall, unless it
is expressly declared by an Act of the Parlla-
ment of Canada that it shall operate notwith-
standing the Canadian Bill of Rights, be so
construed and applied as not to abrogate,
abridge or infringe or to authorize the abroga-
tion, abridgment or infringement of any of the
rights or freedoms herein recognized and
declared . . ."

The provisions contained in The Indian Act and
directed to the problem of intoxication were all in effect
before the passing of the Canadian Bill of Rights and so
Section 2 above governs.

In considering this ground of appeal, which
incidentally was also raised in Regina v. Peters (supra),
two cases must be considered, namely Regina v. Gonzales
(1962) 37 C.R. 56; 37 W.W.R. 2273 132 B.C.C. 237 32 b.L.K,
(2d) 290, and Robertson et al v. The Queen (1963) S.C.R.
651.

In Regina v. Gonzales (supra), the Court of Appeal
of British Columbia was faced with essentially the same
problem as is found in the present case, namely, the effect
of possession under Section 94 of The Indian Act. Davey,
J.A., without discussing the meaning of Section 1 of the

Canadian Bill of Rights, got over the problem by treating

the statute as a general Act and The Indian Act as a special



32.

Act which, in his opinion, overrode it. - Tysoe J.A. (concur-
red in by Bird J.A.) took the position that Section 1 (b)

of the Canadian Bill of Rights did not mean that every
person "should have the same rights, the same duties and

the same liabilities as everyone else" and further on in his
judgment takes the position that Section 1 (b) "means in a
general sense that there has existed and there shall con-
tinue to exist in Canada a right in every person to whom a

particular law relates or extends, no matter what may be a

person's race, national origin, colour, religion or sex
to stand on an ecgual footing with every other person to
whom that particular law relates or extends . . .".

In Attorney General of British Columbia v. McDonald
(1961) 131 C.C.C. 126, the same problem was resolved by
holding that Section 94 (a) of The Indian Act was not in
conflict with the Canadian Bill of Rights.

It seems clear to me that if this was all then
I would be bound to follow, and indeed should follow, the
reasoning of the learned appeal Justices abovementioned.
However, there are further factors that must be taken into
consideration by me in this respect.

Since the Gonzales case, however, the Supreme Court
of Canada has had occasion to consider the Canadian Bill of
Rights, and although the problem involved the freedom of

religion, namely Section 1 (¢), the remarks of the court in
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that decision lead me to believe that the Gonzales case
can no longer be considered as completely governing on the
subject. The Supreme Court decision is Robertson et al

v. The Queen (1963) S.C.R. 651.

At page 657, Ritchie J. states that "the effect
of the Lord's Day Act rather than its purpose must be
looked at in order to determine whether its application
involves the abrogation, abridgment or infringement of
religious freedom . . .". If this be the test, and if I
understand its application correctly, surely the effect of
The Indian Act cannot be said to be other than to discrim-
inate, in other words, to abrogate, abridge or infringe.

The present case, unlike the above ones, arises
out of the application of The Indian Act to the Northwest
Territories. 1In this region there is no provincial legis-
lature as such but all levels of government are within the
control of the Federal Government. It is not without some
importance that the Supreme Court of Canada has already held
that Eskimos (another racial group found mainly in the
Northwest Territories) are to be considered as Indians with-
in the meaning of Section 91 (24) of The British North
America Act. Re Eskimos (1939) S.C.R. 104; (1939) 2 D.L.R.
4L17. Section 4 (1) of The Indian Act provides that refer-
ences to an Indian in that statute do not include Eskimos.

This means that in the Northwest Territories the authorities
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in enforcing liquor legislation, if The Indian Act provis-
ions are acceptable, must of necessity treat Indians not
only differently from white Canadians but also from the
other group of aborigines, namely, Eskimos. One can argue
with force that in its original conception these provisions
of The Indian Act were clearly intended to protect the
Indian as an aborigine but surely the force of this argument
was spent when Eskimos were excluded. As it stands, there-
fore, this portion of The Indian Act is to me a case of
discrimination of sufficient seriousness that, despite my
respect for the opinions of t he learned Justices of the
Appeal Court of British Columbia in the Gonzales case above,
I feel I must differ from them, and hold that the intoxi-
cation sections of The Indian Act "abrogate, abridge or
infringe" the Canadian Bill of Rights,

When considering "effect™ here I restrict the
application to only those sections of The Indian Act dealing
with intoxicants, the statute in large part being not dis-
criminatory but merely providing for such things as protec-
tion of property and other rights.

Again, in the same report at page 661, Mr. Justice
Cartwright, admittedly dissenting, in referring to the state-
ment of Davey J.A. in the Gonzales case found at page 239 of

the C.C.C. reports, disagrees with the learned Justice of

Appeal's view. He states:
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"With the greatest of respect; I find.myself:
unable to agree with this view. The imperative
words of s. 2 of the Canadian Bill of Rights,
quoted above, appear to me to require the courts
to refuse to apply any law, coming w1th}n the
legislative authority of Parliament, which
infringes freedom of religion unless.lt is
expressly declared by an Act of Parliament that
the law which dces so infringe shall operate
notwithstanding the Canadian Bill of Rights.

As already pointed out s. 5 (2), quoted above,
makes it plain that the Canadian Bill of Rights
is to apply to all laws of Canada already in
existence at the time it came into force as well
as to those thereafter enacted. In my opinion
where there is irreconcilable conflict between
another Act of Parliament and the Canadian Bill
of Rights the latter must prevail."

Under this heading of argument, counsel for the
Crown, respondent, referred to the Order-in-Council No. 12
found at page 4150 of the Canada Gazette, Vol. 93, declar-
ing that ss. (3) of Section 95 of The Indian Act should be
brought into force. I cannot see how this event can assist
in the present case except perhaps to show an awareness in
the Government of the need to relax at least one of the
Act's liquor provisions.

In the end result, therefore, the appeal is
allowed and I direct that the fine and costs including
security for costs for this appeal already paid, be refunded
to the appellant.

I wish to thank counsel for both the appellant

and the respondent for their assistance in this case.
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Among the many authorities cited to me, I should perhaps
mention the following: R. v. Otokiak (1959) 30 C.R. 401;
R. v. Mellon (1900) 5 Terr. L.R. 301; Rogers-Majestic
Corp. Ltd. v. Toronto (1943) S.C.R. 440; R. v. Williams
(1958) 12 C.C.C. 34; R. v. Shade (1951-52) 4 W.W.R. 430;
R. v. Johns (1962) 133 C.C.C. 43; R. v. Cooper (1925)
2 W.W.R. 778; Laskin's Canadian Constitutional Law, 3rd Ed.,
p. 976; (1964) 42 C.B.R. p. 147-156; and Tornopolsky on
The Canadian Bill of Rights, comm. p. 208,

Since an appeal from this decision is almost
inevitable, it is my hope that Crown counsel's generous
undertaking to remand all further prosecutions under The

Indian Act will be continued until the appeal can be heard.

sgd: W. G, Morrow

June 5, 1967.
Yellowknife, N.W.T.

0. J. T. Troy, Esq.,
Counsel for the respondent.

Brian Purdy, Esq.,
Counsel for the appellant.



o7 REPORT OF CROWN APPEAL

Court House at Edmonton, Alpept,
lhth day of September,194;

File No. N.W.T. App.go

Sir:
I report the following particulars:
Re: JOSEPH DRYBONES
Offence: Unlawfully intoxicated off a reserve, Sec. 94(Db)

of the Indian Act.

Convicted by: His Worship John Anderson-Thompson, a Justice of
the Peace in and for the Northwest Territories,

At: Yellowknife, N.W.T. On: April 10th, 1967
Sentence: Fined $10,00 and Costs $3.50, I/D THREE (3) DAYS.
Appealed: Appeal heard by Mr., Justice W.G. Morrow, who

allowed the Appeal and Quashed the Conviction.
Police Departmemt Concerned: R.C.M.P,

ACTION TAKEN IN APPEAL COURT

Crown Appeal to: Court of Appeal - N.W.T,

Date Appeal Filed: June 27th, 1967

Date of Hearing: July 31st,1967

Heard by: Chief Justice S. Bruce Smith,

Mr. Justice H. G. Johnson,
Mr. Justice G. H, Allen.

Date Released on Bail: ——
Place of Hearing: Edmonton, Alberta

Result of Appeal: JUDGMENT WAS RESERVED ON JULY 31st, 1967,
Reasons delivered on August 25th, 1967.

THE APPEAL OF THE CROWN IS DISMISSED.

Appellant's Solicitor: J. C. Cavanagh, Es C
Respondent's Solicitor: B. Purdy, Es%oz s Heflug

Fine Paid or
Gaol Term Taken: s Date Taken into Custody: -
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CERTIFICATE

This is to certify that the information set out above 1is
correct.

(a) and—%hasuthe-ﬁine—ané—ees%s—a?e—se—be—Fe£unéeé-
to-the-appeiiansz-

(b) apd-that-the-fine~and-cests-are-to-ve-refunded-
to-the-appellantle-sotieitors-

(Strike out either (a), (b) or both)

sgd: (signature illegible)

D/ Registrar

(SEAL)

TO: L The Minister of Justice,
OTTAWA, Ontario.

2s Officer Commanding "G" Division,
Royal Canadian Mounted Police,
OTTAWA, Ontario (3 copies)

P Clerk of the Court,
Court House, »
YELLOWKNIFE, N,W,T,
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IN THE COURT OF APPEAL OF THE NORTHWEST TERRITORIES

The Court:

The Honourable the Chief Justice
The Honourable H. G. Johnson
The Honoureble G. H. Allen

BETWEEN:
HER MAJESTY THE QUEEN

Appellant

w and e

JOSEPH DRYBONES
Respondent

REASONS FOR JUDGMENT

of The Honourable Mr. Justice Johnson

This is an application for leave to appeal under
Section 743 of the Criminal Code from the judgment of
Morrow J., who heard the appeal from the magistrate under
Section 719 (g). The appeal raises the gquestion whether
or not Section 94 of The Indian Act is rendered inoperative
by reason of the Canadian Bill of Rights.

The respondent was convicted following a plea of

guilty on a charge that he
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"on or about the 8th day of April, A.D. 1967, at
Yellowknife, in the Northwest Territories, being
an Indian, was unlawfully intoxicated off a .
reserve, contrary to Section 94 (b) of the Indian

Act. "

On his appeal he asked leave to change his plea
from guilty to not guilty. Morrow, J. granted leave to
change the plea, and, having heard the evidence on the
trial de novo, found that on the date and in the place
mentioned in the charge, the respondent was intoxicated.
He allowed the appeal, however, holding that section 94 of
The Indian Act was discriminatory legislation against
Indians and thus came within section 1 (b) of the Canadian
Bill of Rights. The Crown's appeal is limited to this

part of the learned appeal judge's decision.

Section 94 of The Indian Act, R.S.C. 1952, c. 149,

reads:

"9, An Indian who

(a) has intoxicants in his possession,
(b) 4is intoxicated, or
(c) makes or manufactures intoxicants

off a reserve, is guilty of an offence and is
liable on summary conviction to a fine 6f not
less than ten dollars and not more than Fifty
dollars or to imprisonment for a term not ex-
ceeding three months or to both fine and
imprisonment ., "
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Persons other than Indians are only liable to a
penalty of fine or imprisonment if they are intoxicated in

a public place, Liquor Ordinance, R.0.N.W.T. 1957, c. 60,

g. 19 {1}
The portions of the Canadian Bill of Rights, S.C,

1960, c. L4, relevant to this appeal are:

"l1. It is hereby recognized and declared that
in Canada there have existed and shall continue
to exist without discrimination by reason of race,
national origin, colour, religion or sex, the
following human rights and fundamental freedoms,

namely,

(b) the right of the individual to
equality before the law and the
protection of the law;

1"

° o °

"2. Every law of Canada shall, unless it
is expressly declared by an Act of the Parlia-
ment of Canada that it shall operate notwith-
standing the Canadian Billl of Rights, be so
construed and applied as not to abrogate,
abridge or infringe or to authorize the abroga-
tion, abridgment or infringement of any of the
rights or freedoms herein recognized and
declared, . . .»

"5. (R) The expression 'law of Canada!
in Part I means an Act of the Parliament of
Canada enacted before or after the coming into
force of this Act, . . . and any law in force
in Canada or in any part of Canada at the
commencement of this Act that is subject to be
repealed, abolished or altered by the Parlia-
ment of Canada."
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We are all agreed that the decision of Morrow J.
on this point is correct. We also agree with his reasons
for arriving at this conclusion.

Because the argument of counsel for the Crown
is based almost exclusively upon the contrary decision of
the Court of Appeal of British Columbia in Regina v,
Gonzales, 37 W.W.,R. 257, it is necessary to consider that
case, That court held, dismissing an appeal from Maclean J.
of an appeal by way of stated case, that section 94 was
unaffected by the Canadian Bill of Rights, and several
different reasons for coming to that conclusion were given
in that court and in the court below,

It is not, I think, necessary to discuss the
reasons of Davey, J.A. Cartwright J. in Robertson and
Rosetanni v. The Queen (1963) S.C.R. 651, at page 661
quotes from that judgment and on the following page states
his reasons for disagreeing with the view that was stated
in the quoted passage. Cartwright J., dissented from the
Judgment of the other members of the court but I can find
nothing in the majority judgment that would conflict with
the view that he expressed.

The reasons given by Tysoe J.A. (concurred in
by Bird J.A.) for holding that this section of The Indian
Act was unaffected by the Canadian Bill of Rights should,

I think, be stated in his own words:
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"T{ would be difficult and indeed unwise
to attempt an exact and inclusive definition
of sec, 1 (b) applicable to all possible cases
and circumstances and I have no intention of
doing so. It is sufficient to say that in my
opinion in its context sec. 1 (b) means in a
general sense that there has -existed and there
shall continue to exist in Canada a right in
every person to whom a particular law relates
or extends,no matter what may be a person's
Tace, national origin, colour, religion or sex,
to stand on an equal footing with every other
person to whom that particular law relates or
extends, and a right to the protection of the
law, ™

and later, at page 265, he says:

"Equality before the law as 1 have
explained it is quite a different thing to
equal laws for everyone which, as 1 have
already indicated, would be a practical
impossibility. Never have our laws been the
same for everyone regardless of such matters
as age, ability and characteristics, but the
two rights, 'equality before the law! and
‘protection of the law' are deeply rooted in
our traditions.®

This interpretation would restrict equality

before the law to equality before the courts. If this sub-

section means no more than this, it would hardly have

seemed necessary to include it for this right has always

been jealously guarded by the courts. He also seems to say

that section 1 (b) permits legislation that discriminates

against race so long as all persons within the race that is

discriminated against are treated in the same way. This



Ll

interpretation would permit Parliament, without the express
declaration required by section 2, to enact respecting
Indians the kind of legislation which was in force for so
many years in the United States and which denied the
—coloured race equal rights with those enjoyed by white
people and which has been struck down by the Supreme Court
of that country during the last fifteen or so years. If
such legislation is permitted to be so passed by the
Parliament of Canada, the Act falls far short of the high
purpose expressed both in the Act and its preamble.

In support of the interpretation that he placed
upon this section, Tysoe J. refers to the many restrictions
that are placed by legislation upon different classes of
persons -- he refers specifically to the judges' inability
to vote. DBetter known ones include special legislation
as to infants and persons of unsound mind. There are, of
course, many of these restrictions throughout our laws
and there can be no question of the propriety of such legis-
lation and the Bill of Rights leaves most of these discrim-
inatory Acts unaffected. It is only those that discriminate

"by reason of race, natiomal origin, colour, religion or

sex" that are affected by that Act.
In some of the judgments in the Gonzales case,
Stress is laid upon the necessity for special legislation

to protect Indians. 1t has been the policy of the Canadian
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government in the past and is, no doubt, its continuing
policy, to treat Indians in many respects different from
other races in Canada. One would have hoped that that could
have been done without subjecting Indians to penalties and
punishments different to those imposed on other races. If
it is not possible to protect them otherwise, the Bill of
Rights permits discriminatory legislation to continue or

be enacted, but Parliament must expressly declare that such

Acts "shall operate notwithstanding the Canadian Bill of

Rights."
It is to be remembered that when considering

whether legislation is affected by the Bill of Rights, it
is not the purpose of such legislation, no matter how bene-
ficial or necessary it may be thought to be, but its effect
which must govern. (Ritchie J. in Robertson and Rosetanni
v. The Queen (supra) at page 657).

Full effect should be given to the plain and
ordinary meaning of the word "expressly"™ in the phrase
"unless it is expressly declared by an Act of the Parliament
of Canada that it shall operate notwithstanding the Canadian

Bill of Rights. Once it has been found that a section of

an Act is discriminatory by reason of race, national origin,
colour, religion or sex, it follows that it will not be

operative "unless it is expressly declared" to be operative.
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The interpretation placed upon section 1 (b) by
Morrow J. is consonant with the spirit and purpose of the
Canadian Bill of Rights and I would accordingly refuse
leave to eappeal.

A cross-appeal was filed. If this case is
further appealed, our views on the point raised by it may
be of some value. Morrow J. held (and in this he disagreed
with a judgment of an earlier judge of the Territorial
Court), that the words "off a reserve® in section 94 permit-
ted a conviction notwithstanding that there were no reserves
in the Northwest Territories. The words "off a reserve
is an essential element to be proved in any charge laid
under section 94. But once it is proved, as it was in the
present c¢ase, that the offence was not committed upon a
reserve, the requirement of the section was satisfied. The
fact thet there are no reserves in the Territories is quite

irrelevant.

sgd: H. G. Johnson

J.A.
Edmonton, Alberta,
August 25, 1967.

J. C. Cavanagh, Esq., Q.C.
Counsel for the appellant.

G. Brian Purdy, Hsq,,
Counsel for the respondent.



L7.

IN TH&Z COURT OF APPEAL OF
THE NORTHWEST TERRITCRIES

BETWEEN :

HiR MAJESTY THE QUEEN
Appellant

~-and-

JOSEPH DRYBONES

Respondent

REASONS FOR JUDGMENT

I concur

(sgd: S. Bruce Smith)
C.Jd.A,

I concur

(sgd: G. H. Allen)
JOA.

(sgd) J.C. Cavanagh, Q.C., 7.20
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IN THE COURT OF APPEAL OF THE NORTHWEST TERRITORIES

The Court:

The Honourable the Chief Justice
The Honourable H. G. Johnson
The Honourable G.H. Allen

BETWEEN :

HER MAJESTY THE QUEEN
Appellant

- and -

JOSEPH DRYBONES
Respondent

SUPPLEMENTARY JUDGMENT

of The Honourable Mr. Justice Johnson

It has been called to my attention that I stated in
my Jjudgment that leave to appeal had been refused. Leave to
appeal was in fact granted and my judgment accordingly should

have read that the appeal was dismissed rather than that leave
to appeal was refused.

sgd: H. G. Johnson

J.A.

Edmonton, Alberta,
September 21, 1967,
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J. C. Cavanagh, Esq., Q.C,,
Counsel for the Appellant.

G. Brian Purdy, Esq.,
Counsel for the Respondent.
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ARGUMENT

This is a proper case in which to grant leave to
appeal in order that the conflict between the judgment of the
Northwest Territories Court of Appeal herein on the one hand
and the judgments of the Yukon Territory Court of Appeal in
R. v. Peters (1967) 50 C.R. 68 and the British Columbia Court

of Appeal in R. v. Gonzales (1962) 37 C.R. 56 on the other

might be resolved.
In Peters the accused was charged with consuming
liquor while under age contrary to paragraph (a) of subsec-

tion (4) of Section 1 of the Liguor Ordinance of the Yukon

Territory. The learned Magistrate before whom the accused was
tried acquitted him and the acquittal was confirmed by the
Yukon Territory Court of Appeal. McFarlane, J.A., Who
delivered the judgment of the Court of Appeal saild this at
pages 70-71:

"Respondent's counsel places considerable reliance
upon s. 87 of the Indian Act which reads:

187, Subject to the terms of any treaty and any
other Act of the Parliament of Canada, all laws of
general application from time to time in force in any
province are applicable to and in respect of Indians
in the province, except to the extent that such laws
are inconsistent with this Act or any order, rule,
regulation or by-law made thereunder, and except to
the extent that such laws make provision for any
ﬁagt?r for which provision is made by or under this

ct.

He submits that if The Liquor Ordinance, clearly
in itself a law of general application, does apply to
Indians it does make provision for possession, use
and manufacture of intoxicants by Indians and that
these are matters for which provision 1s made by the
Indian Act, thus falling within the last exception
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"stated in s. 87. It is true that the Indian Act does
not make specific provision for the offence with which
the respondent was charged, namely, consuming liquor
being under the age of 21 years. It may be that in
considering whether a provincial or territorial law is
inconsistent with the Indian Act it would be necessary
to compare the respective enactments in specific
detail. I am of the opinion, however, that the second
exception 'the extent that such laws make provision
for any matter for which provision is made by or under
this Act' should be given a broad and liberal inter-
pretation in order to give effect to the intention of
Parliament which has clearly made provision, by the
Indian Act, for the matter of the use and possession
of intoxicants by Indians. The relevant provision of
the Yukon Ligquor Ordinance, being within the meaning
of the second exception stated in s. 87, is according-
ly not applicable to Indians."

And at pages 71-72:

"Counsel for the appellant also submitted that s. 94
of the Indian Act should not be given effect because
it provides for a more severe minimum penalty than does
the Ordinance. He says that, for this reason, s. 94
offends against the right to 'equality before the law!,
a right declared to have existed and to continue to
exist by s. 1 (b) of the Canadian Bill of Rights, 1960
(Can.), c. 44. Having decided that The Liquor Ordi-
nance does not apply to Indians there is no conflict
and I think further the argument is answered effective-
ly by the reasoning of the Court of "Appeal for British
Columbia in Regina v. Gonzales (1962), 37 C.R. 56,
37 w.w.r. 257, 132 C.C.C. 237, 32 D.L.R. (2d) 290, with
which I respectfully agree."

In Regina v. Gonzales the accused was charged with being in

possession of liquor off an Indian reserve contrary to Section

94 (a) of the Indian Act. The conviction was affirmed on an

appeal by way of stated case and on a further appeal to the
British Columbia Court of Appeal. The Court of Appeal rejected
the argument that Section 94 (a) infringes Section 1 (b) of the

Canadian Bill of Rights which declares one of the human rights
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and fundamental freedoms to be "the right of the individual to

equality before the law and the protection of the law",.
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B £ C table M.A. Mohr afﬁzjist
Information and Complaint Of &on;;dijﬂtgﬁ; oS
the Respondent, dated the 10th day ¢i A¥t=- ], e Bomm 3
tions 43y 2nd 695
INFORMAT ION
oo R ) (ON BEHALF OF HER MAJLLSTY THE QUEEN)

NORTHWEST TERRITORIES)

This the information of Usto>MUA°’MUHRﬂ a gember of
the Royal Canadian Mounted Police,_Ye%lowknllg,thgt Weit .
10 Territories, (Peace Officer), hereinafter called the informant.

The Informant says that he has reasonable and
probable grounds to believe and does believe that Joseph
DRYBONES of Yellowknife, Northwest Territories on or about
the 8th day of April A.D. 1967 at Yellowknife in the Northwest
Territories, being an Indian, was unlawfully intoxicated off a

reserve, contrary to Section 94(b) of the Indian Act.

SWCRN BEFORE ME this 10th day

of April A.D. 1967 at
sgd: M,A., Mohr

Yellowknife, Northwest Territories

50 (Signature of Informant)

N N e e N N

sgd: John Anderson Thompson, MS, JP.
A Justice of the Peace in and for
the Northwest Territories.

I hereby certify that the f
copy of the original
be a copy.

Loregoing is a true
of which it purports to

sgd: J. Stewart
CLERK OF THE COURT

(S E A L)
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20

i ial Court
Notice of Appeal of the Respondent tO th%éggrg';’;og% Fpril 1967
of the Northwest Territories, dated the

IN THE TERRITORIAL COURT OF THE NORTHWEST TERRITORIES

JUDICIAL DISTRICT OF THE NORTHWEST TERRITORIES

BETWEEN:

HER MAJESTY THE QUEEN on the information and
complaint of Const. M.A. Mohr, a member of the

Royal Canadian Mounted Police,
Respondent,

-and-

JOSEPH DRYBONES
Appellant.

NOTICE OF APPEAL

TAKE NOTICE THAT the appellant be aggrieved by
a conviction on the 10th day of April, 1967, by John Anderson
Thompson, a Justice of the Peace in and for the Northwest
Territories, on a certain information and complaint whereby
the appellant was charged that he was, on or about the 8th
day of April, 1967, at Yellowknife in the Northwest Terri-

tories, being an Indian, was unlawfully intoxicated off a

reserve, contrary to Section 94(b) of the Indian Act
n Act,

whereupon the appellant pleaded guilty and was sent d b
enced by

the said Justice of the Peac
€ to pay a fine
of $10.00 and

costs, and i y to spend th
» and in default of payment to pend ree days in custodfi
in



3.

to the Territorial Court of

Notice of Appeal of the Respondenthe 26th day of April 1967

the Northwest Territories,

10

20

dated t

THE APPELLANT intends to appeal and does hereby
appeal to the Territorial Court of the Northwest Terri-
tories, Judicial District of the Northwest Territories,

at the next sittings thereof to be held at Yellowknife,

in the Northwest Territories, or at such sittings thereof

as this appeal may be lawfully entered and heard, against
the said conviction only.

AND FURTHER TAKE NOTICE that the appellant

appeals his conviction on the following grounds;

i That the said conviction was contrary to law;
2. That the said conviction, had there been no plea

of guilty, was against the evidence and the

weight of the evidence;

and failed to direct

that the plea of guilty be changed

following grounds:



10

20

b,

Notice of Appeal of the Responden

the Northwest Territories, dated

That the appellant

i ial Court of
the Terrltorle )
Eh2026th day of Apr 1 1967

does not speak English,

or adequate English, and was not given an

adequate interpretation of the proceedings.

That the interpretation of the charge to the

appellant was incorrect,

and accordingly the

appellant did not understand the true nature

or consequences of the charge against him,

That the appellant was not advised of his

right to counsel and was given no reasonable

opportunity to obtain counsel, contrary to

the Bill of Rights.

DATED at the Town of Yellowknife,

Territories this 26th day of April, 1967.

TO:

AND TO:

AND TO:

in the Northwest

sgd: BRIAN PURDY

Solicitor for

The Clerk of the Court,

Court House,
Yellowknife, N.W,T,

Mr. John Anderson-Th
Justice of the Peace
Yellowknife, N.w,T,

Const. M,A, I
R. C. M By

Yellowknire’ N.W.T,

ompson,
9

the Appellant



5.
behalf of the
icati to Appeal °F . rritories
XOtiiiagi ﬁgp%;gagtggtfg§ ES;ZZl for the Northwest Terr 3
ppe
dated the 27th day of June 1967

IN THE COURT OF APPEAL FOi THE NORTHWEST TERRITORLES

BETWEEN:
EEN
HER MAJESTY THE QU Applicant
—-and-
SEPH DRYBONES
10 70 Respondent

NOTICE OF APPLICATION FOR LEAVE TO APPEAL

TAKE NOTICE that Orval J.T. Troy, being Crown
Counsel and agent of the Attorney-General of Canada will
apply for leave to appeal and does hereby appeal to this
Honourable Court from the decision of the Honourable Mr.
Justice W. G. Morrow, Judge of the Territorial Court of
the Northwest Territories, made the 5th day of June, A.D.
1967, at Yellowknife in the Northwest Territories, allow-

ing the Appeal of the Respondent from his conviction by

20 His Worship, John Anderson-Thompson, a Justice of the



6.

, alf of the
Notice of Application for Leave to Appeal on E‘i};;t Territories,

Appellant to the Court of Appeal for the Nort
dated the 27th day of June 1967

Peace in and for the Northwest Territories, made the 10th
day of April, A.D. 1967 at Yellowknife in the Northwest

Territories, upon the following offence, namely;

1. That the said Respondent, Joseph Drybones of
Yellowknife, Northwest Territories, on or gbout
the 8th day of April A.D. 1967 at Yellowknife

10 in the Northwest Territories, being an Indian,
was unlawfully intoxicated off a reserve,
contrary to Section 94(b) of the Indian Act,
whereupon the Respondent aforesaid was fined
ten dollars ($10.00) and costs of three dollars
and fifty cents ($3.50) and in default to
spend three (3) days in custody (and was given
one month to pay the fine and costs aforesaid).

AND TAKE NOTICE that the grounds of the said appeal are

as follows:

20 (a) That the learned Judge of the Territorial Court
erred in law in allowing the Appeal of the
Respondent on the grounds that Section 94 (b)

of the ;ndian Act is inoperative and offends

the basic rights and freedoms guaranteed by the
Canaqllan Bill of Rights and in particular

Section 1(b) of the said Canadian Bill of Rights.

(b) That the learned Judge of the i ;
erred in law in allowing the Aggggitgll:lil'llecourt
Respc_mdeflt on the grounds that the "intoxicatj
3 sections™ of the Indian Act, "abrogate bcgdlon
- and infringe" the Canadian Bil] of Rig}”lt: S

AND FURTHER TAKE NOTICE that this abppeal is to this Honourable
ur

¢ TS

Court at the next sitting thereof to be holden at Yellowknife
owknife,
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behalf of the .
Notice of Application for Leave tO'AppeZlNgﬁthwest Territories,

Appellant to the Court of Appeal for th
dated the 27th day of June 1967

i d place
Northwest Territories or at such other time ana P

. 5 ce
as this Honourable Court may designate, in pursuan

of the provisions of the Criminal Code of Canada in that

behalf and the rules respecting appeals to the Court of

Appeal of the Northwest Territories.

DATED at the Town of Yellowknife in the Northwest

10 Territories, this 27th day of June, A.D. 1967.

sgd: Orval J.T. Troy

Crown Counsel and Agent for the
Attorney General of Canada

TO: Mr. Joseph Drybones,
Yellowknife, N.W.T.

AND TO: Mr. Justice W.G. Morrow,
Judge of the Territorial Court,
Yellowknife, N.W,T,

Mr. A. Stewart (4)

20 Deputy Registrar of the Court of A
Yellowknife, N.W.T. bpsas;

I hereby certify that the for

egoing is
original of which it purports o Lo @ true copy of the

to be a copy.

sgd: A. Stewart
Clerk of the Court

(SEAL)
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Notice of Application for Leave to Appe
Appellant to the Court of Appeal for th
dated the 27th day of June 1967

AND TO: Mr. C.G. Cioni,
Registrar of the Court of Appe
Edmonton, Alberta.

Mro JoCo Cavanagh’ QOC.’
Aéent of the Attorney General
e

Barristers and Solicitors,

900 Bank of Montreal Building,
Edmonton, Alberta.

Mr. Brian Purdy,
Barrister and Solicitor,
Box 818,

Yellowknife, N.W.T.

al on behalf of the
e Northwest Territories,

al,

of Canada,

o Cavanagh, Henning, Buchanan, Kerr & Witten,
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3 dent TO the
Notice of Intention to Cross-Appeal of the o pggt:d the

Court of Appeal for the Northwest Territories;
30th day of June 1967

T OF APPEAL FOR TH= NORTHWEST TERRITORIES

IN THE CCUR
BETWEEN ;
DRYBONES
JOSEFH ' Applicant
~and =
HER MAJESTY THE QUEEN
Respondent

NOTICE OF INTENTION TO CROSS-APPEAL

WHEREAS a Notice of Application for Leave to Appeal
has been filed by the Agent for the Attorney-General of Canada
from the judgment of the Honourable Mr. Justice W.G. Morrow
pronounced the 5th day of June, 1967 at Yellowknife, in the
Northwest Territories allowing the appeal of the applicant
from his conviction by His Worship, John Anderson-Thompson,

a Justice of the Peace in and ﬁor the Northwest Territories,
made the 10th day of April, Aodo 1967 at Yellowknife in the

Northwest Territories, upon the following offence, hamely:

1. That the said Applicant, Joseph Dr
Yellowknife, in the NorthwestpTerrgzgﬁigé Ogn or
about the 8th day of April, A.D, 1967 at ’
Yellowknlfe in the Northwest Territories, bein
an Indian, was unlawfully intoxicated off a °
reserve, contrary to Section 94(b) of the
Indlap Act, whereupon the Applicant aforesaid
was fined ten dolkrs ($10.00) and costs of %h
dollars and fifty cents ($3.50) and in def b
to spend three (3) days in custody (and ;aault
given one month to pay the fine and costs :foresaid%

AND WHEREAS the learned Mr. Justice W,G. Morrow

rejected the argument of the Applicant upon appeal that
at an
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20

30

the inespondent tO the

Notice of Intention to Cross-Appeal O+ ories, dated the

Court of Appeal for the Northwest Territ
30th day of June 1967

L. he
Indian may not be convicted under Sectlon 94 (b) of t

Indian Act in the Northwest Territories and disallowed the:

said appeal of the Applicant on that ground ;

TAKE NOTICE that the applicant intends to apply for
leave to cross-appeal and does hereby cross-appeal pursuant
to the provisions of Rules 607 and 608 of the Consolidated
Rules and Rule 13 of the Rules respecting Criminal Appeals

promulgated October 24th, 1962, on the following grounds:

1. That the learned Mr. Justice W. G. Morrow erred
in law in disallowing the appeal of the Applicant
on the ground that an Indian may ndt be convicted
in the Northwest Territories under Section 94(b)
of the Indian Act.’

AND FURTHER TAKE NOTICE that this cross-appeal is
to this Honourable Court at the same sittings thereof as may

be held to determine the appeal of the Agent of the Attorney

General of Canada herein.

DATED at the Town of Yellowknife, in the Northwest
Territories, this 30th day of June, A.D. 1967.

sgd: Brian Purdy
Counsel for the Applicant herein.

TOs Mr. Justice W.G. Morrow,
Judge of the Territorial Court,
Court House,
Yellowknife, N.W.T.

Mr. A. Stewart (4),

Deputy Registrar of the Cou

Court House, Tt of Appeal,
Yellowknife, N,W.T,
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reme Court
Notice of Motion for Leave to Appeal TO tkig Sup
of Canada dated the 1lith day of November

IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APP:zAL

FOR THE NORTHWEST TERRITORIES

BETWEE N:
HER MAJESTY THE QUEEN
Appellant,

and

10 JOSEPH DRYBONES
Respondent.

NOTICE OF MOTION FOR LEAVE TO APPEAL

TAKE NOTICE that application will be made to this
Honourable Court by Counsel on behalf of the Attorney
General of Canada on Monday, the 27th day of November, 1967
at the hour of 10:30 o'clock in the forenoon, or so soon
thereafter as Counsel may be heard, for an order granting
leave to appeal to this Honourable Court from the decision
of the Court of Appeal for the Northwest Territories pro-

20 nounced on the 25th day of August, 1967 and supplemented by

judgment dated the Z21st day of September, 1967 dismissin
g

the appellant's appeal from a judgment of His Lordship

Mr. Justice W.G. Morrow of the Territorial Court of th
e



A

q eme Court
Notice of Motion for Leave to Appeal TO tlfllgf‘;:?upl" l

of Canada dated the 1l4th day of November

10

20

lowknife, in the

1967

Northwest Territories pronounced at Yel
Northwest Territories on the 5th day of June,
reversing an order made at Yellowknife by Mr. John
Anderson Thompson, a Justice of the Peace in and for
the Northwest Territories, on April 10, 1967 convicting
the Respondent, an Indian, on a charge that he was on
or about the 8th day of April, 1967 at Yellowknife
unlawfully intoxicated off a reserve, contrary to

subsection (b) of section 94 of the Indian Act,

R:8.0. 1952; ¢. 149;

AND FURTHER TAKE NOTICE that the question of
law upon which the Application for Leave to Appeal is
based is that the Court of Appeal for the Northwest
Territories erred in finding that section 94 of the
Indian Act is rendered inoperative by reason of the

Canadian Bill of Rights.

AND FURTHER TAKE NOTICE that in support of
this Application will be read the Reasons for Judgment
of the Court of Appeal for the Northwest Territories

: 9

the Affidavit of Clarence Donald MacKinnon, sworn the
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1 to the Supreme Court

: : Appea
Notice of Motion for Leave to APP per 1967

of Canada dated the 1l4th day of Novem

9th day of November, 1967, and suqh further and other

material as Counsel may advise and this Honourable

Court may permit.

DATED at Ottawa in the Province of Ontario,

this 1l4th day of November, 1967.

D.S. Maxwell, Q.C.,
Deputy Attorney General
10 ' of Canada

TO: The Registrar of the
Supreme Court of Canada;

AND TO: Joseph Drybones, Esq.,
the Respondent;

AND TO: Brian Purdy, Esq.,
Counsel for the Respondent.
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Affidavit of Clarence Donald MacKinnon 1in support of the
Notice of Motion, dated the 9th day of November 1967

IN THE SUPREME COURT OF CANALA
ON APPEAL FROM THE COURT OF APPEAL
FOR THE NORTHWEST TERRITORIES

BETWEEN:

HER MAJESTY THE QUEEN
Appellant,

and

10 JOSEPH DRYBONES
Respondent .

AFFIDAVIT

I, Clarence Donald MacKinnon, Barrister and
Solicitor, of the City of Ottawa in the County of Carleton

and Province of Ontario, MAKE OATH AND SAY AS FOLLOWS:

% THAT I am a legal officer of the Department of
Justice and as such have knowledge of the matters herein-

after deposed to.
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15.

Affidavit of Clarence Donald MacKinnon in supporiggg the
Notice of Motion, dated the 9th day of November

2, THAT on the 10th day of April 1967 an Information

was sworn charging "... that Joseph DRYBONES of Yellow-
knife, Northwest Territories, on or about the 8th day

of» April, A.D. 1967, at Yellowknife, in the Northwest

. Territories, being an Indian, was unlawfully intoxi-

cated off a reserve, contrary to section 94(b) of the

Indian Act",.

;I THAT on the 10th day of April 1967 the
Respondent entered a plea of guilty to said charge
before His Worship John Anderson Thompson, a Justice

of the Peace in and for the Northwest Territories,

and was sentenced to pay a fine of ten dollars and
costs and, in default of payment, three days' imprison-

ment.

L. THAT the Respondent appealed by way of trial
de novo and the appeal was allowed on the 5th day of
June, 1967, by Mr. Justice W.G. Morrow of the Terri-

torial Court of the Northwest Territories.

5. THAT Counsel on behalf of the Attorney
General of Canada made application for leave to

appeal to the Court of Appeal for the Northwest Terri-
tories which was granted, but the appeal was dis-

missed by said Court on the 25th day of August, 1967
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n support <f the

. o
. . o ] ® \ 3 L £
Affidavit of Clarence Donald MacKinnon D {947

Notice of Motion, dated the 9th day of Novemb

6. THAT in dismissing the appeal the Northwest

Territories Court of Appeal held that section 94 of the
Indian Act, R.S.C. 1952, c. 149, has been rendered
inoperative by the Canadian Bill of Rights, Statutes

of Canada 1960, c. L4k,

SWORN BEFORE ME at the City of
Ottawa in the County of Carleton,
10 Province of Ontario, this 9th

sgd: Clarence Donald MacKinno
day of November, 1967.

i Vo Mo Wit Nl Neias® S Sais? Waiasss® St

sgd: Pauline Sprague

A Commissioner for taking
Affidavits within the Province
of Ontario.
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dated November 28, 1967

IN THE SUPREME COURT OF CANADA
EAL FOR THE NORTHWEST TERRITORIES

ON APPEAL FRCM THE COURT OF APP
Tuesday, the 28th day of November, 1967

BEFORE: THE HONOURABLE JOHN ROBERT CARTWRIGHT, P.C.., C.d.C
THE HONOURABLE MR. JUSTICE JUDSON
THE HONOURABLE MR. JUSTICE SPENCE

BETWEEN:
10 HER MAJESTY THE QUEEN .
Applicant
and
JOSEFH DRYBONES
Respondent

ORDER

THE MOTICN of the Applicant herein for an Order
Granting Leave to Appeal to this Honourable Court from
the judgment of the Court of Appeal for the Northwest
Territories dated the 25th day of August 1967 and sup-
20 plemented by judgment dated the 21st day of September

1967, on the ground that there is an important question
of law involved, namely:-

whether the Court of Appeal for the Northwest
Territories erred in finding that Section 94
of the Indian Act R.S.C. 1952 cap. 149 as
amended is rendered inoperative by reason of
the Ciﬂadian Bill of Rights, Stat. Can. 1960
Cap ° 9

having come on for hearing before this Hono
30 on this day in the presence of Counsel for Eizbi;pggggﬁt

and Counsel for the Respondent, and i
was alleged by Counsel aforesaid: upon hearing what
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10

Order of the Supreme Court of Canada Granting Leave to Appeal,
dated November 28, 1967

THIS COURT DOTH ORDER AND ADJUDGE that the
Applicant herein be, and hereby is, granted leave to
appeal to this Court from the said judgment of the
Court of Appeal for the Northwest Territories on the
undertaking of Counsel that suitable arrangements be
made for the cost of representation of the Respondent
and if such cannot be made, this Court may then be
spoken to.

sgd: Kenneth J. Matheson
REGISTRAR
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Notice of Appeal to the Supreme Court of Ganada,

dated December 1llth, 1967

IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST TERRITORIE:

BETWEEN:
HER MAJESTY THE QUEEN
Appellant,
and
JOSEPH DRYBONES
Respondent.

NOTICE OF APPEAL

TAKE NOTICE that the above noted Appellant hereby
appeals to the Supreme Court of Canada from the Judgment of
the Court of Appeal of the Northwest Territories dated the
25th day of August, 1967, and supplemented by Judgment dated
the 21st day of September, 1967, dismissing the appeal of

the above noted Appellant upon the following ground:-

THAT the Court of Appeal for the Northwest Terri-
tories erred in upholding the decision of the
Territorial Court of the Northwest Territories
acquitting the Respondent of an offence contrary

to Section 94 (b) of the Indian Act, R.S.C, 1952,
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10

Notice of Appeal to the Supreme Court of Canada,

dated December 11lth,1967

ch. 149, on the ground that Section 94 of the Indian Act

is rendered inoperative by reason of the Canadian Bill

of Rights, Stat. Can. 1960, ch. L4kL.

DATED at Ottawa, in the Province of Ontario,

this 11th day of December, 1967.

D.S. Maxwell,
Deputy Attorney General of Canads.

TO: The Respondent and his Solicitor

AND TO: The Registrar of this Honourable Court.
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Agreement as to Gontents of Case.

IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST
TERRITORIES.

BETWEE N:

HER MAJESTY THE QUEEN
Appellant,

and

JOSEPH DRYBONES
10 Respondent.

AGREEMENT AS TO CONTENTS OF CASE

IT IS AGREED between the parties hereto

that the case on appeal shall comprise the following:
PART I

1) Information and complaint of Constable

M. A. Mohr against the respondent herein

dated the 10th day of April 1967.

2) Notice of Appeal on behalf of the Respondent

to the Territorial Court of the Northwest

20 Territories dated the 26th day of April 1967
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Agreement as to Contents of Case.

Notice of Appeal on behalf of the Appellant
to the Court of Appeal for the Northwest

Territories dated the 27th day of June 1967.

Notice of Intention to Cross Appeal on behalf
of the Respondent to the Court of Appeal for
the Northwest Territories dated the 30th day

of June 1967.

Notice of Motion for Leave to Appeal to the
Supreme Court of Canada on behalf of the

Appellant dated the 1l4th day of November 1967.

Affidavit of Clarence Donald MacKinnon dated
the 9th day of November 1967 in support of the
Notice of Motion dated the 1l4th day of
November 1967.

Order of the Supreme Court of Canada granting
leave to appeal herein dated the 28th day of
November 1967.

Notice of Appeal to the Supreme Court of Canada

dated the 1llth day of December 1967.

Agreement as to Contents of Case on Appeal.
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Agreement as to Contents of Case.

PART ITI - EVIDENCE - Nil

PART III - EXHIBITS - Nil

PART IV - JUDGMENTS, REASON FOR JUDGMENTS

1)

L)

5)

Judgment of John Anderson Thompson, a

Justice of the Peace convicting the accused

(Respondent) dated the 10th day of April 1967.

Judgment of the Territorial Court of the
Northwest Territories acquitting the accused

respondent dated the 5th day of June 1967.

Reasons for Judgment of the Honourable
Mr. Justice W. G. Morrow of the Territorial
Court of the Northwest Territories dated

the 5th day of June 1967,

Judgment of the Court of Appeal for the
Northwest Territories dated the 1l4th day of
September 1967.

Reasons for Judgment of the Court of Appeal
for the Northwest Territories dated the

25th day of August 1967.



Rly,

10

Agreement as to Contents of Case.

Supplementary Reasons for Judgment of the

Territorial Court of the Northwest Territories

dated the 21st day of September 1967.

Certificate of the Registrar of the Court

of Appeal for the Northwest Territories.

Certificate of the Solicitor,

DATED this 18th day of December 1967.

"D, H. Christie"

Solicitor for the Appellant

"Brian Purdy, per R.H. Barrigar"

Solicitor for the Respondent
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Order of John Anderson-Thompson, J.P. convicting the
Respondent, dated the 10th day of April 1967

JUDGMENT
PLACE sevvesssiasns Yellowknife, N.W.T.
DATE: ceceeeoecss .. April 10, 1967
FOR CROWN: ...... . R.C.M,P.
FOR DEFENCE: ..... Mr. George Smith (sworn)

INTERPRETER: ..... None
PLEA: oee... e Guilty

10 Crown Witness: ... -

Defence Witnesses: -

JUDGMENT: ..occeoo Found guilty as charged.

SENTENCE: cceecose Fined $10.00 and costs $3.50 and
in default to spend 3 days in

custody, and given one month to
pay fine.

EXHIBITS: -

sgd: John Anderson-Thompson, MS.,JP.
Magistrate or Justice of the Peace.

20 (SEAL)
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Order of the Territorial Court of the Northwes<t Territo;%es
Acquitting the Respondent, dated the 5th day of June 1967

Criminal Code
Form 33. ,
(Section 482)

ORDER ACQUITTING ACCUSED

CANADA )
NORTHWEST TERRITORIES )
BE IT‘REMEMBERED that on the 5th day of June
10 A.D. 1967 at Yellowknife, Northwest Territories, Joseph
DRYBONES of Yellowknife, Northwest Territories, was tried

upon the charge that

JOSEPH DRYBONES of Yellowknife, Northwest
Territories, on or about the 8th day of April A.D. 1967
at Yellowknife in the Northwest Territories, being an
Indian, was unlawfully intoxicated off a reserve, contrary
to Section 94(b) of the Indian Act, and was found not guilty

of the said offence.

DATED this 5th day of June A.D. 1967

20 at Yellowknife, Northwest Territories

sgd: J., Stewart
Clerk of the Territorial Court

I hereby certify that the foregoing is a true copy
of the original of which it purports to be a COpPY.

sgd: J. Stewart
{ S EAL )} Clerk of the Court
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IN THE TERRITORIAL COURT OF THE NORTHWEST TERRITORIES

BETWEEN:
HER MAJESTY THE QUEEN
Respondent
-and=
JOSEPH DRYBONES
10 Appellant

REASONS FOR JUDGMENT

of The Honourable Mr. Justice W, G. Morrow

The appellant was found guilty at Yellowknife, in
the Northwest Territories, on April 10, 1967, and sentenced
by John Anderson Thompson, a Justice of the Peace., The
plea was guilty and the sentence was a fine of $10.00 and
costs or three days on default. The appellant was not
represented by counsel at the trial.

The charge to which the appellant plead guilty

20 was that the appellant:
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"on or about the 8th day of April, A.D. 1967 at
Yellowknife in the Northwest Territories,; belng

an Indian, was unlawfully intoxicated off a reserve,
contrary to Section 94(b) of the Indian Act."

|

Notice of appeal was filed April 27, 1967, and

raised legal as well as factual grounds for interfering

10 with the verdict of the Justice of the Peace.
/ At the opening of the appeal before me an appli-
f~ cation was made by counsel for the appellant to include the

Canadian Bill of Rights as a further ground of appeal and
to permit the plea of "Guilty"™ to be withdrawn.

When it became clear that the appellant did not
understand English and that therefore there was some serious
doubt as to whether he fully appreciated his plea in the
lower court, he was allowed to withAraw his original plea
and the appeal proceeded as a trial‘gg novo with a plea of
20 ; "Not Guilty". The Canadian Bill of Rights was allowed to
become a ground of appeal.

Six witnesses in all were called by the Crown
and none by the defence.

1t would appear from Section 94 (b) of The Indian
Act, R.S.,C. 1952, c. 149, set out below that there are
three elements of the offence charged, and it was common
ground that failure to establish one or more could be fatal

to the Crown's caae (Regina v. Modeste (1959) 31 W.W.R. 8.4).
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Section 94 states:
"An Indian who

(a) has intoxicants in his
possession,

(b) is intoxicated, or

c) makes or manufactures

10 intoxicants

"off a reserve, is guilty of an offence and is
liable on summary conviction to a fine of not
less than ten dollars and not more than fifty
dollars or to imprisonment for a term not
exceeding three months or to both fine and
imprisonment.™

The suggested three elements of the offence are:
(1) he is an Indian, (2) he is intoxicated, and (3) he is
off a reserve.,
20 The events leading up to the laying of the charge

took place shortly after lliOO P.m. o'clock in the evening
of April 8, 1967, on the premises of 0ld Stope Hotel in
Yellowknife.

The evidence of R.C.M.Police Constables P. W,
Pertson and J. Woll and of Hilda Rasche, wife of the hotel
manager, sgtisfies me that when the appellant was found
by them on the floor of the hotel lobby he was intoxicated
and I so find.

Brian Purdy, counsel for the appellant, asked me

30 to hold that his client was not proven to be an Indian,
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Reasons for Judgment of The Honourable Mr. Justice
W. G. Morrow of the Territorial Court of the Northwest
Territories, dated the 5th day of June 1967

His argument was based on the definition of an Indian con-
tained in The Indian Act, namely Section 2 (g). This
section defines an Indian as "a person who pursuant to
this Act is registered as an Indian or is entitled to be
registered as an Indian". He proceeded to argue that the
Crown had failed to establish that the appellant was in a
band (Section 2 (1) (a)), that no Indian Register (Section 5)
was produced, aﬁd that the entitlement to he registered as
an Indian (Section 6) was not proven with failure to pro-
duce a band list, and that there was no evidence before me
of a declaration by the Governor in Council (Section 2 (1)
(a) (iii)).

The Crown produced as a witness one Joe Sangris,
who has held the position of Chief gndleader of the Indian
Village at Yellowknife for some sixteen years. He described
how he had known the appellant from the time he was born, he
knew his wife Madeline, and the father of the appellant.
This witness described how the appellant moved from the
previous Indian Settlement to the present village, how he
had been raised there from infancy, and was in receipt of
Treaty money once a year.

David George Greyeyes, a second Crown witness,

was Regional Director of Indian Affairs, and the officer
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responsible to look after Indian records, contractual
obligations, and otherwise represent his Department in its
carrying out the various Treaties affecting the Indians.
This witness produced the official record sheet showing that
an Indian by the name of Drybones was carried on the Depart-
ment records as an Indian, that he was shown as having no
children, and was married to a Madeline Crapeau. A photo-
stat of this record was marked Exhibit 1. The record was
used for payment of Treaty money. Under cross-examination
by defence counsel this witness described how records such
as Exhibit 1 are maintained for each Treaty and are made

\ up from a master list.

I am satisfied from the above that the appellant

i is an Indian within the meaning of The Indian Act. R. v.

| Myers (1925) 2 W.W.R. 471 and R. v. Howson (1894) 1 Terr.
L.R. 492, have been helpful to me under this heading.

This brings me to the third suggested element of
the offence. Both Chief Joe Sangris and David George Grey-
eyes testified that there are no Indian reserves in the
Northwest Territories and I so find. There remains the
problem of whether the Crown has proven its case by estab-

lishing that the appellant cannot in fact be on a reserve
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if there are none to be on, and therefore he is off a
reserve, or whether it is possible for a person to be of f
a reserve in the language of The Indian Act if there is no
reserve to be off of.

To me the question at this point resolves itself
into a question of law and I must refer to what cases, if
any, have already discussed this question.

It would appear that this question is peculiar
to the Northwest Territories and the Yukon, where, unlike
the rest of Canada, no reservations have been set aside or
designated.

The problem appears to have been considered by
Mr., Justice Sissons of this court in two cases, one of which
is reported.

The reported decision, R. v. Modeste (supra),
deals with the very same problem as is before me. At page
88 of the report the learned justice remarks on the fact
that the lands granted to the Indians under their treaties
had not yet been designated and reserves never established.
He does state, however, "The accused must be intoxicated

off a reserve. It seems implied that there is a reserve

to which and on which the Indian belongs.™
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While at first blush it would seem that Sissons J.
has decided the question now beflore me, as 1 read the Jjudg-
ment he has treated the question as one of fact rather than
law and although I must, and would in any event out of my
respect for Justice Sissons, pay great deference to his
ruling, nevertheless, if I am correct here, then he has not

settled the legal point.,

Again in his second decision, R. v. Gully (unre-
ported), he treats it as a question of fact saying, "I am
still firmly of the view that the prosecution has not
established that he was intoxicated off a reserve."

In so far as these two decisions go, therefore,
they suggest that "off a reserve" is an element of the
offence charged and that possibly had the learned Justice
been required to settle the legal point he was inclined to
the view that it was implicit in a charge of being "intoxi-
cated off a reserve" that there be a reserve in existence

to be off of.

The above two cases appear to be the only cases
in which the Territorial Court of the Northwest Territories

has been concerned with this problem.
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The circumstance of there being "no reserve"
appears to be found in the Yukon Territory as well, Regina
v. Peters (1967) 50 C.R. 68; 57 W.W.Rs 727.

In Regina v. Peters (supra) the Yukon Territory
Court of Appeal was faced with the problem of whether an
Indian within the meaning of The Indian Act could be prose-
10 cuted for a liquor offence under The Liquor Ordinance,
R.0.Y.T. 1958, c. 67. The court held that the Ordinance was
not applicable to Indians because The Indian Act made
provision for the use and possession of intoxicants by
Indians. Although the judgment makes reference to the lack
of reserves in the Yukon Territory there does not appear to
be any direction by thecourt in that connection. An
examination of the actual appeal book giving rise to the
appeal indicates this point was not before the court.

In a second case, Regina v. Corbek (1966) 3 C.C.C.

20 323, Magistrate W. J. Trainor of the Yukon had occasion to

discuss a charge involving an Indian found in "an intoxi-
cated condition in a public place" also under The Liquor
Ordinance (supra). Although, again, the decision is based
on the inapplicability of The Liquor Ordinance because of

The Indian Act applying, the learned magistrate's reasons
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for judgment do contain the phrase: "There are no reserves
in the Yukon Territory so anywhere in the Yukon Territory
is off a reserve within the meaning of the Indian Act.”

It would appear, therefore, that although there

5

is a divergence of opinion to be found in the abovementionec
decisions, nonetheless, the field is open and must be settlec
in the present case.

A review of the legislation relating to Indians
and leading up to the present Section 9l therefore becomes
desirable.

As early as 1886 references are found to "reserves"
in the le gislation, The Indian Act 1886, R.2.C. c¢. 3. 1In
this statute prohibitions with respect to intoxicants and
the supplying of same are found. "Every one who sells . . .
supplies . . . any Indian or non-treaty Indian, any intoxi-
cant, . . (Sec. 9L); "any constable may . . . arrest any
Indian or non-treaty Indian whom he finds in a state of
intoxication," (Sec. 10L). The only reference to reserve
(on or off) in these sections relates to a person who "opens
on any reserve . o » a tavern house . . ." (Sec. sly)

Section 9l above was amended by Chapter 22, 1888,
but retained the same essential language and meaning.

In 189l, Chapter 32, a change takes place and

Section 99 contains "may arrest . . . any person or Indian

found gambling, or drunk . . . on any part of a reserve,"
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Territories, dated the 5th day of June 1967

When the 1886 statute is carried forward in the
1906 Revised Statutes of Canada as Chapter 81, we find a
greater area covéred in respect of intoxicants, but little
material change. Again it is an offence to: '"sell . . .
supply . . . to any Indian . . . any intoxicant" (Sec. 135
(a)), "found in possession in wigwam . . ." (Sec. 135 (c));
10 "Indian . . . has in his possession intoxicant™ (Sec. 137).
In this statute Section 135 (b) refers to "opens . . . On
any reserve", Section 135 (c) refers to the wigwam "on
reserve", and Section 139 again states: ", . . may arrest

Indian found drunk . . . on any part of a reserve'".

In 1914, Chapter 35, a new section 149 (2) is
introduced. It has nothing to do with intoxication as
such but is interesting in its reference to inciting Indians
to partake in ceremonial dances and such. Part of the
language is: "any Indian, in the province of Manitoba,

20 Saskatchewan, Alberta, British Columbia, or the Territories

who participates in any Indian dance outside the bounds of
his own reserve'",

It is to be noted that at this time the Government
of Canada is referring to "outside the bounds of his own

reserve"™ in respect to the Territories at a time when not

only were there no reserves in the Territories but where
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there had not yet been a treaty with the Indians in the
Territories (Treaty No. 11, Sikyea v. The Queen (196L)
S.C.R. 642).

Chapter 26, 1918, introduces a new Section 122A
in reference to enfranchisement of Indians and part of the
wording is perhaps of some interest: ss. (1) "If an

Indian who holds no land in a reserve, does not reside on

a reserve and does not follow the Indian mode of life, makes

application to be enfranchised . . .", and ss. (3) "This
section shall apply to the Indians in any part of Canada."

In respect to acquirement of land an amendment
in 1922, Chapter 26, Section 197, makes reference to "may
acquire for a settler who is an Indian, land as well with-
out as within an Indian reserve",

When the 1927 Revision of Statutes, Chapter 98,
came out, the old Section 137 of the 1906 Act, Chapter 81,
became Section 126 but with no change in language.

The first serious "on or off" reference in the
legislation appears to come in with the repeal of ss. (c)
of Section 126 and substitution of a new subsection (c) as

follows:
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"is found in possession of any intoxicant in
the house, room, tent, wigwam, or plage of
abode of any Indian or non-treaty Indian
whether on or off a reserve, or of any person
on any reserve or special reserve, or on any
other part of any reserve or special reserve;"
(1936, c. 20, s. 6).
The legislation then remained unchanged until the
new Act, 1951, Chapter 29 came in on September 4th, 1951.
This new Indian Act which is now Chapter 149 of the R.S.C.
1952, contains the present section 94 and others.
Reading from Section 88 down to Section 96A, there

is not one section that does not in some manner contain a

reference to on or off or outside or from a reserve.

Nowhere in this statute is there any reference to
or carry over of the phraée "who follows the Indian mode of
life" contained as part of the definition of non-treaty
Indian in Sec. 2 (i), ch. 43, 1886, and carried forward in
Section 135 (a), 1906, ch. 81 and in Section 122 A (1)
1918, ch. 26.

Chapter 4O of the Statutes of Canada 1956, by the
repeal of Section 95 and insertion of a new Section 96A,
introduces exceptions to the offences where provinces permit

sales of liquor to Indians.
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There can be no doubt but that The Indian Act
applies throughout Canada, equally to the Northwest Terri-
tories as tothe Yukon and to the provinces. Is one to say
that an Indian who has always lived in the Northwest Terri-
tories where there have never been reserves is to be treated

differently in the application of a section such as Section

10 94 than an Indian from an Alberta reserve who happens to be
in the Northwest Territories on a visit -~ and obviously
off a reserve? "It is desirable that there should be
uniformity of Dominion legislation."™ R. v. Irwin (1919)
2 W.W,R, 226 and R. v. Schmolke (1919) 3 W.W.R. 409. A
court should normally put that construction on legislation
that will produce the greatest harmony and the least incon-
sistency. City of Victoria v. Mackay (1918) 1 W.W.R. 863
and 56 S.C.R. 524,

Although normally full effect should be given
20 to every word in a section or in a statute "yet if no
sensible meaning can be given to a word or phrase, or if
it would defeat the real object of the enactment, it mdy,
or rather it should, be eliminated." DMaxwell on Statutes,

Eleventh Edition, p. 228,
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To apply the above basic rules of construction
to Section 94 of The Indian Act it appears to me that I
must read the section as if "off a reserve" were not an
essential element of the offence but rather an incidental,
and I so do,

I cannot help but remark, in passing from this
subject, that 1 find it difficult to understand how such
confusion in legislation could be allowed to continue for
so long, particularly since the difficulty was clearly
suggested in the judgments of Sissons, J. referred to above.

In respect to the first ground of appeal, there-
fore, 1 find agains? the appellant.

The second main ground of appeal is to the effect
that Section 94 of The Indian Act offends the basic rights
and freedoms guarariteed by the Canadian Bill of Rights, and
particularly by Section 1 (b). The argument presented on
behalf of the appellant is that the effect of Sections 94
and 96 taken together, by providing for a stiffer penalty
(namely by a minimum penalty) and by its wider application
(an offence to be intoxicated even in an Indian's own home)
is placing an Indian because of his race or color in a
different position to that of his fellow Canadians. The

Liquor Ordinance, R.O.N.W.T, ch. 60, contains no minimum
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penalty and does not make it an offence to be drunk in one's
own home. It is argued that this is discrimination based

on race and color pure and simple.

Section 1 (a) and (b) provides:

"]. It is hereby recognized and declared
that in Canada there have existed and shall
10 continue to exist without discrimination by
reason of race, national origin, colour, reli-
gion or sex, the following human rights and
fundamental freedoms, namely:

(a) the right of the individual to life,
liberty, security of the person and
enjoyment of property, and the right
not to be deprived thereof except by
due process of law;

(b) the right of the individual to equality
20 before the law and the protection of
the law;

Again, Section 2 of the Canadian Bill of Rights

provides:

"Every law of Canada shall, unless it is
expressly declared by an Act of the Parlia-
ment of Canada that it shall operate notwith-
standing the Canadian Bill of Rights, be so
construed and applied as not to abrogate,
abridge or infringe or to authorize the abroga-

30 tion, abridgment or infringement of any of the
rights or freedoms herein recognized and
declared . . "
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The provisions contained in The Indian Act and
directed to the problem of intoxication were all in effect
before the passing of the Canadian Bill of Rights and so
Section 2 above governs.

In considering this ground of appeal, which
incidentally was also raised in Regina V. Peters (supra),
two cases must be considered, namely Regina v. Gonzales
(1962) 37 C.R. 563 37 W.W.R. 257; 132 C.C.C. 237; 32 D.L.R.
(2d) 290, and Robertson et al v. The Queen (1963) S.C.R.
651.

In Regina v. Gonzales (supra), the Court of Appeal
of British Columbia was faced with essentially the same
problem as is found in the present case, namely, the effect
of possession under Section 94 of The Indian Act. Davey,
J.A., without discussing the meaning of Section 1 of the
Canadian Bill of Rights, got over the problem by treating
the statute as a general Act and The Indian Act as a special
Act which, in his opinion, overrode it., Tysoce J.A. (concur-
red in by Bird J.A.) took the position that Section 1 (b)
of the Canadian Bill of Rights did not mean that every
person "should have the same rights, the same duties and

the same liabilities as everyone else"™ and further on in his
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judgment takes the position that Section 1 (b) "means in a
general sense that there has existed and there shall con-
tinue to exist in Canada a right in every person to whom a

particular law relates or extends, no matter what may be a

person's race, national origin, colour, religion or sex
to stand on an equal footing with every other person to
whom that particular law relates or extends . . "o

In Attorney General of British Columbia v. McDonald
(1961) 131 C.C.C., 126, the same problem was resolved by
holding that Section 94 (a) of The Indian Act was not in
conflict with the Canadian Bill of Rights,

It seems clear to me that if this was all then
I would be bound to follow, and indeed should follow, the
reasoning of the learned appeal justices abovementiopned.
However, there are further factors that must be taken into
consideration by me in this respect.

Since the Gonzales case, however,; the Supreme Court
of Canada has had occasion to consider the Canadian Bill of
Rights,; and although the problem involved the freedom of
religion, namely Section 1 (c), the remarks of the court in
that decision lead me to believe that the Gonzales case
can no longer be considered as completely governing on the
subject. The Supreme Court decision is Robertson et al

V. The Queen (1963) S.C.R. 651,
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At page 657, Ritchie J. states that "the effect
of the Lord's Day Act rather than its purpose must be
looked at in order to determine whether its application
involves the abrogation, abridgment or infringement of
religious freedom . . .'". If this be the test, and if I
understand its application correctly, surely the effect of
10 The Indian Act cannot be said to be other than to discrim-
. inate, in other words, to abrogate, abridge or infringe.

The present case, unlike the above ones, arises

out of the application of The Indian Act to the Northwest
Territories. In this region there is no provincial legis-
lature as such but all levels of government are within the
control of the Federal Government. It is not without some
importance that the Supreme Court of Canada has already held
that Eskimos (another racial group found mainly in the
Northwest Territories) are to be considered as Indians with-
20 in the meaning of Section 91 (24) of The British Noqth
America Act. Re Eskimos (1939) S.C.R. 104; (1939) 2 D.L.R.
4L17. Section 4 (1) of The Indian Act provides that refer-
ences to an Indian in that statute do not include Eskimos.
This means that in the Northwest Territories the authorities

in enforcing liquor legislation, if The Indian Act provis-

ions are acceptable, must of necessity treat Indians not



L5,

Reasons for Judgment of The Honourable Mr. Justice
W. G. Morrow of the Territorial Court of the Northwest
Territories, dated the 5th day of June 1967

only differently from white Canadians but also from the
other group of aborigines, namely, Eskimos. One can argue
with force that in its original conception these provisions
of The Indian Act were clearly intended to protect the
Indian as an aborigine but surely the force of this argument
was spent when Eskimos were excluded. As it stands, there-
10 fore, this portion of The Indian Act is to me a case of
discrimination of sufficient seriousness that, despite my
respect for the opinions of the learned Justices of the
Appeal Court of British Columbia in the Gonzales case above,
I feel I must differ from them, and hold that the intoxi-
cation sections of The Indian Act "abrogate, abridge or
infringe" the Canadian Bill of Rights.

 When considering "effect" here I restrict the
application to only those sections of The Indian Act dealing
with intoxicants, the statute in large part being not dis-
20 ' criminatory but merely providing for such things as protec-
tion of property and other rights.

Again, in the same report at page 661, Mr. Justice
Cartwright, admittedly dissenting, in referring to the state-
ment of Davey J.A. in the Gonzales case found at page 239 of
thé C.C.C. reports, disagrees with the learned Justice of

Appeal's view. He states:
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"With the greatest of respect, I find myself
unable to agree with this view. The imperative
words of s. 2 of the Canadian Bill of Rights,
quoted above, appear to me to require the courts
to refuse to apply any law, coming within the ‘
legislative authority of Parliament, which \
infringes freedom of religion unless it is j
expressly declared by an Act of Parliament that

the law which does so infringe shall operate
notwithstanding the Canadian Bill of Rights.

As already pointed out s. 5 (2), quoted above, ‘
makes it plain that the Canadian Bill of Rights /
is to apply to all laws of Canada already in | /
existence at the time it came into force as well |
as those thereafter enacted. In my opinion -
where there is irreconcilable conflict between
anmother Act of Parliament and the Canadian Bill
of Rights the latter must prevail.™

i,
|
f
i
¥

Under this heading of argument, counsel for the
Crown, respondent, referred to the Order-in-Council No. 12
found at page 4150 of the Canada Gazette, Vol. 93, declar-
ing that ss. (3) of Section 95 of The Indian Act should be
brought into force. I cannot see how this event can assist
in the present case except perhaps to show an awareness in
the Government of the need to relax at least one of the
Act's liquor provisions.,

In the end result, therefore, the appeal is
allowed and I direct that the fine and costs including
security for costs for this appeal already paid, be refunded

to the appellant.
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I wish to thank counsel for both the appellant
and the respondent for their assistance in this case.
Among the many authorities cited to me, I should perhaps
mention the following: R. v. Otokiak (1959) 30 C.R. 4013
R. v. Mellon (1900) 5 Terr. L.R. 301; Rogers-Majestic
Corp. Ltd. v. Toronto (1943) S.C.R. 440O; R. V. Williams
10 (1958) 12 C.C.C. 34; R. v. Shade (1951-52) L4 W.W.R. 430;
R. v. Johns (1962) 133 C.C.C. 43; R. v. Cooper (1925)

2 W,W.,R. 778; Laskin's Canadian Constitutional Law, 3rd Ed.,
p. 976; (196L) 42 C.B.R. p. 147-156; and Tornopolsky on
The Canadian Bill of Rights, comm. p. 208.

Since an appeal from this decision is almost
inevitable, it is my hope that Crown counsel's generous
undertaking to remand all further prosecutions under The

Indian Act will be continued until the appeal can be heard.

sgd: W. G. Morrow

20 June 5, 1967.
Yellowknife, N.,W,T.

O, d. T. Troy, Esq.,
Counsel for the respondent.

Brian Purdy, Esq.,
Counsel for the appellant.
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Report of Crown Appeal to

the Court of Appeal for the Northwest

Territories showing that the appeal was dismissed, dated the

l4th day of September 1967

REP

ORT OF CROWN APPEAL

Court House at Edmonton, Albert:
14th day of September, 1967

File No. N.W.T. App.80

Sir:
I report the following particulars:
10 Re: JOSEPH DRYBONES
Offence: Unlawfully intoxicated off a reserve, Sec. 94 (b)

of the

Indian Act.

Convicted by: His Worship John Anderson-Thompson, a Justice of
the Peace in and for the Northwest Territories,

Ab s Yellowknife, N.W.T. On: April 10th, 1967
Sentence: Fined $10.00 and Costs $3.50, I/D THREE (3) DAYS.
Appealed: Appeal heard by Mr. Justice W.G. Morrow, who

allowed the Appeal and Quashed the Conviction.
Police Department Concerned: RC M P

20

Crown Appeal to:
Date Appeal Filed:
Date of Hearing:
Heard by:

Date Released on Bail:
Place of Hearing:

Result of Appeal:
30

Appellant's Solicitor:

Respondent's Solicitor:

Fine Paid or
Gaol Term Taken: -

ACTION TAKEN IN APPEAL COURT

Court of Appeal - N.W.T,
June 27th, 1967
July 31st,1967

Chief Justice S. Bruce Smith,
Mr. Justice H. G. Johnson,
Mr. Justice G. H. Allen.

Edmonton, Alberta

JUDGMENT WAS RESERVED ON JULY 31st, 1967,
Reasons delivered on August 25th, 1967.

THE APPEAL OF THE CROWN IS DISMISSED.

J. C. Cavanagh, Esq., Q.C.,
B. Purdy, Esq.,

Date Taken into Custody: --
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Report of Crown Appeal to the Court of Appeal for the Northwest
Territories showing that the appeal was dismissed, dated the
14th day of September 1967

CERTIFICATE

This is to certify that the information set out above 1is
correct.

(a) snd-thab-bhe-Lfine-and-eoshs-are-be-be-refunded
be-the-appetiand,

(b) and-that-the-£ine-and-eeshbe-are-to-be-refunded
10 bo-the-appediantls-sediciber,

(Strike out either (a), (b) or both.)

sgd: (signature illegible)

D/ Registrar

(SEAL)

TOz 1. The Minister of Justice,
OTTAWA, Ontario,

2, Officer Commanding "G" Division,
Royal Canadian Mounted Police,
OTTAWA, Ontario (3 copies)

20 3. Clerk of the Court,
Court House,
YELLOWKNIFE, N.W.T,
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Reasons for Judgment of the Court of Appeal for the Northwest
Territories, dated the 25th day of August 1967.

IN THE COURT OF APPEAL OF THE NORTHWEST TERRITORIES

The Court:

The Honourable the Chief Justice
The Honourable H. G. Johnscn
The Honourable G. H. Allen

BETWEEN :
HER MAJESTY THE QUEEN
10 Appellant
- and -
JOSEPH DRYBONES

Respondent

REASONS FOR JUDGMENT

of The Honourable Mr. Justice Johnson

This is an application for leave to appeal under
Section 743 of the Criminal Code from the judgment of
Morrow J., who heard the appeal from the magistrate under
Section 719 (g). The appeal raises the question whether
20 or not Section 9l of The Indian Act is rendered inoperative

by reason of the Canadian Bill of Rights.
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Reasons for Judgment of the Court of Appeal for the Northwest
Territories, dated the 25th day of August 1967.

10

20

30

The respondent was convicted following a plea of

guilty on a charge that he
"on or about the 8th day of April, A.D. 1967, at
Yellowknife, in the Northwest Territories, being
an Indian, was unlawfully intoxicated off a
reserve, contrary to Section 9y (b) of the Indian
Aot
On his appeal he asked leave to change his plea
from guilty to not guilty. Morrow, J. granted leave to
change the plea, and, having heard the evidence on the
trial de novo, found that on the date and in the place
mentioned in the charge, the respondent was intoxicated.
He allowed the appeal, however, holding that section 9L of
The Indian Act was discriminatory legislation against
Indians and thus came within section 1 (b) of the Canadian
Bill of Rights. The Crown's appeal is limited to this
part of the learned appeal judge's decision.
Section 94 of The Indian Act, R.S.C. 1952, c. 1L9,

reads:

"9, An Indian who

(a) has intoxicants in his possession,
(b) is intoxicated, or
(¢) makes or manufactures intoxicants

off a reserve, is guilty of an offence and is
liable on summary conviection to a fine of not
less than ten dollars and not more than fifty
dollars or to imprisonment for a term not ex-
ceeding three months or to both fine and
imprisonment."
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Reasons for Judgment of the Court of Appeal for the Northwest
Territories, dated the 25th day of August 1967.

Persons other than Indians are only liable to a
penalty of fine or imprisonment if they are intoxicated in
a public place, Liquor Ordinance, R.0.N.W.T. 1957, c. 60,

s. 19 (1).

The portions of the Canadian Bill of Rights, £.C

-

1960, c. ll, relevant to this appeal are:

"l. It is hereby recognized and declared that
10 in Canada there have existed and shall continue
to exist without discrimination by reason of race,
/ national origin, colour, religion or sex, the
/ following human rights and fundamental freedoms,
namely,

(b) the right of the individual to
equality before the law and the
protection of the law;

"2, Every law of Canada shall, unless it
‘ is expressly declared by an Act of the Parlia-
20 ment of Canada that it shall operate notwith-
~ standing the Canadian Bill of Rights, be so
construed and applied as not to abrogate,
abridge or infringe or to authorize the abroga-
tion, abridgment or infringement of any of the
rights or freedoms herein recognized and
declared, . oo

"S. (2) The expression 'law of Canada'
in Part 1 means an Act of the Parliament of
Canada enacted before or after the coming into
30 force of this Act, . . . and any law in force
in Canada or in any part of Canada at the
commencement of this Act that is subject to be
repealed, abolished or altered by the Parlia-
ment of Canada."
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Reasons for Judgment of the Court of Appeal for the Northwest
Territories, dated the 25th day of August 1967.

We are all agreed that the decision of lMorrow Je
on this point is correct. We also agree with his reasons
for arriving at this conclusion.

Because the argument of counsel for the Crown
is based almost exclusively upon the contrary decision of
the Court of Appeal of British Columbia in Regina v.

Gonzales, 37 W.W.R. 257, it is necessary to consider that

(@)

case. That court held, dismissing an appeal from Maclean J.

of an appeal by way of stated case, that section ol. was

unaffected by the Canadian Bill of Rights, and several

different reasons for coming to that conclusion were given
in that court and in the court below.

It is not, I think, necessary to discuss the
reasons of Davey, J.A. Cartwright J. in Robertson and
Rosetanni v. The Queen (1963) S.C.R. 651, at page 661
quotes from that judgment and on the following page states
his reasons for disagreeing with the view that was stated
20 in the quoted passage. Cartwright J. dissented from the
judgment of the other members of the court but I can find
nothing in the majority judgment that would conflict with
the view that he expressed.

The reasons given by Tysoe J.A. (concurred in
by Bird J.A.) for holding that this section of The Indian
Act was unaffected by the Canadian Bill of Rights should,

I think, be stated in his own words:
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Reasons for Judgment of the Court of Appeal for the Northwest
Territories, dated the 25th day of August 1967.

"Tt would be difficult and indeed unwise
to attempt an exact and inclusive definition
of sec. 1 (b) applicable to all possible cases
and circumstances and I have no intention of
doing so. It is sufficient to say that in my
opinion in its context sec. 1 (b) means in a
general sense that there has existed and there
shall continue to exist in Canada a right in
every person to whom a particular law relates
or extends, no 0 matter what may be a person's
race, national origin, colour, religion or sex,
to stand on an equal footing with every other
person to whom that particular law relates or
exteﬁds, and a right to the protection of the
law.

and later, at page 265, he says:

"Equality before the law as I have
explained it is quite a different thing to
equal laws for everyone which, as I have
already indicated, would be a practical
impossibility. ©Never have our laws been the
same for everyone regardless of such matters
as age, ability and characteristics, but the
two rights, 'equality before the law' and

'protectlon of the law'! are deeply rooted in
our traditions."

This interpretation would restrict equality
before the law to equality before the courts. TIf this sub-
section means no more than this, it would hardly have
seemed necessary to include it for this right has always
been jealously guarded by the courts. He also seems to say
that section 1 (b) permits legislation that discriminates

against race so long as all persons within the race that is

discriminated against are treated in the same way. This
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Territories, dated the 25th day of August 1967.

interpretation would permit Parliament, without the express
declaration required by section 2, to enact respecting
Indians the kind of legislation which was in force for so
many years in the United States and which deniecd the
coloured race equal rights with those enjoyed by white
people and which has been struck down by the Supreme Court
of that country during the last fifteen or so years. IFf

10 such legislation is permitted to be so passed by the
Parliament of Canada, the Act falls far short of the high
purpose expressed both in the Act and its preamble.

In support of the interpretation that he placed
upon this section, Tysoe J. refers to the many restrictions
that are placed by legislation upon different classes of
persons -- he refers specifically to the Jjudges' inability
to vote. DBetter known ones include special legislation
as to infants and persons of unsound mind. There are, of
course, many of these restrictions throughout our laws

20 and there can be no question of the propriety of such legis-
lation and the Bill of Rights leaves most of these discrim-
inatory Acts unaffected. It 1s only those that discriminate

"by reason of race, national origin, colour, religion or

sex" that are affected by that Act.
In some of the judgments in the Gonzales case,
stress is laid upon the necessity for special legislation

to protect Indians. It has been the policy of the Canadian
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government in the past and is, no doubt, its continuing
policy, to treat Indians in many respects different from
other races in Canada. One would have hoped that that could
have been done without subjecting Indians to penalties and
punishments different to those imposecd on other races. Ir
it is not possible to protect them otherwise, the Bill of
Rights permits discriminatory legislation to continue or

10 be enacted, but Parliament must expressly declare that such

Acts "shall operate notwithstanding the Canadien Bill of

Rights."

It is to be remembered that when considering
whether legislation is affected by the Bill of Rights, it
is not the purpose of such legislation, no matter how bene-
ficial or necessary it may be thought to be, but its effect
which must govern. (Ritchie J. in Robertson and Rosetanni

| v. The Queen (supra) at page 657).
Full effect should be given to the plain and

20 ordinary meaning of the word "

expressly" in the phrase
"unless it is expressly declared by an Act of the Parliament
of Canada that it shall operate notwithstanding the Canadian

Bill of Rights. Once it has been found that a section of

an Act is discriminatory by reason of race, national origin,
colour, religion or sex, it follows that it will not be

operative "unless it is expressly declared" to be operative.
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The interpretation placed upon section 1 (b) by
Morrow J, is consonant with the spirit and purpose of the
Canadian Bill of Rights and I would accordingly refuse
leave to appeal.

A cross-appeal was filed. If this case 1is
further appealed, our views on the point raised by it may
be of some value. Morrow J, held (and in this he disagreed

10 with a Jjudgment of an earlier judge of the Territorial

Court), that the words "off a reserve" in section 9l permit-
ted a conviction notwithstanding that there were no reserves
in the Northwest Territories.\xThe words "off a reserve"
1s an essential element to be proved in any charge laid
under section 9. But once it is proved, as it was in the
present case, that the offence was not committed upon a
reserve, the requirement of the section was satisfied. The
fact that there are no reserves in the Territories is quite

irrelevant.?f

20 sgd: H. G, Johnson

J'A L]
Edmonton, Alberta,
August 25, 1967.
J. C. Cavanagh, Esq., Q.C.
Counsel for the appellant.

G. Brian Purdy, Esq.,
- Counsel for the respondent.
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IN THE COURT OF APPEAL OF
THE NORTHWEST TERRITORIES

BETWEEN:

HER MAJESTY THE QUEEN

Appellant
-and-

JOSEPH DRYBONES
10 Respondent

REASONS FOR JUDGMENT

I concur

(sgd: S. Bruce Smith)
C.J.A.

I concur

(sgd: G. H. Allen)
J.A.

(sgd) J.cC. Cavanagh, Q.C,, 7.20
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Supplementary Judgment of the Court of Appeal for the Northwest
Territories, dated the 2lst day of Sep tember 1967

IN THE COURT OF APPEAL OF THE NORTHWEST TERRITORIES

The Court:

The Honourable the Chief Justice
The Honourable H. G. Johnson
The Honourable G. H. Allen

BETWEEN:
HER MAJESTY THE QUEEN
10 Appellant

-and-

JOSEPH DRYBONES
Respondent

SUPPLEMENTARY JUDGMENT

of The Honourable Mr. Justice Johnson

It has been called to my attention that I stated in
my judgment that leave to appeal had been refused. Leave to
appeal was in fact granted and my judgment accordingly should
have read that the appeal was dismissed rather than that Leave

20 to appeal was refused.

sgd: H. G. Johnson

l J.A.
Edmonton, Alberta, "
September 21, 1967
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J. C. Cavanagh, Esq., Q.C.,
Counsel for the Appellant.

G. Brian Purdy, Esq.,
Counsel for the Respondent.
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Certificate of the Registrar of the Court of Appeal for the
Northwest Territories, dated December 21, 1967.

IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST
TERRITCR1ES

BETWEEN:

HER MAJESTY THE QUEEN
Appellant,

=and =

10 JOSEPH DRYBONES
Respondent.

CERTIFICATE OF REGISTRAR

I, the undersigned, Registrar of the Court of
Appeal for the Northwest Territories DO HEREBY CERTIFY that
the foregoing case in one volume, being pages numbered one
to sixty-three which is the case agreed upon by the parties
to the appeal, by their Consent as to Contents of Case
dated the 18th day of December, 1967,

AND I DO FURTHER CERTIFY that all judgments and

20 orders appearing therein have been settled and signed in the

form in which they appear and where required entered, and
that there are no recorded reasons for judgment other than

those appearing in the said case.
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Certificate of the Registrar of the Court of Appeal for the
Northwest Territories, dated December 21, 1967.

IN TESTIMONY WHEREOF I have hereunto subscribed
lhy hand and affixed the seal of the said Court of Appeal
for the Northwest Territories, this 21st day of December

A.D. 1967,

sgd: J. G. CIONI
REGISTRAR
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Solicitor's Certificate.

IN THE SUPREME COURT OF CANADA

ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST
TERRITORIES

BETWEEN:

HER MAJESTY THE QUEEN
Appellant,

and

JOSEPH DRYBONES
10 Respondent,

SOLICITOR'S CERTIFICATE

I, D. H. CHRISTIE, hereby certify that I
have closely examined the annexed print of the case in appeal
to the Supreme Court of Canada and verily believe that the
same is a true and correct reproduction of the originals of
which they purport to be copies and that all reasonable
methods have been taken to attain that end and that the same

has been proofread.

"D. H. CHRISTIEY
20 Solicitor for the Appellant
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IN THE SUPREME COURT OF CANADA

On Appeal from the court of Appeal of the
Northwest Territories o

BETWEEN 3
HER MAJESTY THE QUEEN,
Appellant,

- and -

JOSEPH DRYBONES,
Respondent.

FACTUM OF THE ATTORNEY GENERAL OF CANADA
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FACTUM OF THE ATTORNEY GENERAL OF CANADA
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IN THE SUPREME COURT OF CANADA

On Appeal from the Court of Appeal of the
Northwest Territories

BETWEEN:
HER MAJESTY THE QUEEN,
Appellant,

- and -

JOSEPH DRYBONES,

Respondent.

FACTUM OF THE ATTORNEY GENERAL OF CANADA

PART I
STATEMENT OF FACTS

L This is an appeal from an Order of the Court of Appeal
of the Northwest Territories pronounced on the 25th day of
August, 1967, with a supplementary judgment delivered on

the 21st day of September, 1967, (Case pp. 48-59) dismissing
an appeal by the Appellant from the Order of the Honourable
Mr, Justice Morrow of the Territorial Court of the Northwsst
Territories pronounced on the 5th day of June, 1967, (Case
pp. 26-47) allowing an appeal by the Respondent, in proceed-
ings by way of trial de novo, from his conviction upon a
plea of guilty on the 10th day of April, 1967, (Case p. 25)
by Justice of the Peace John Anderson-Thompson for an
alleged offence contrary to Section 94 (b) of the Indian Act
R.S.C. 1952, c¢. 149. He was sentenced to pay a fine of
$10.00 plus costs in the sum of $3.50 and in lieu of payment
theraof a sentence of three days' lmprisonment was imposed.

2, The Appellant is an Indian within the meaning of para-
graph (g) of subsection (1) of Section 2 of the Indian Act.
The charge upon which the Respondent was convicted on the
10th day of April, 1967, was that he "... on or about the
8th day of April, 1967, at Yellowknife in the Northwest Ter-
ritories, being an Indian, was unlawfully intoxicated off a
reserve, contrary to Section 94 (b) of the Indian Act".
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3. Sections 94 and 96 of the Indian Act; Sections 19 (1)
and 38 (1) of the Liquor Ordinance, Revised Ordinances of

the Northwest Territories 1956, c. 60, and Sections 1 (a) and
(b), 2 and 5 (2) of the Canadian Bill of Rights, Statutes of
Canada, 1960, c. 44, provide:

"94, An Indian who

(a) has intoxicants in his possession,

(b) is intoxicated, or

(c) makes or manufactures intoxicants
off a reserve, is guilty of an offence and is
liable on summary conviction to a fine of not less
than ten dollars and not more than fifty dollars
or to imprisonment for a term not exceeding three
months or to both fine and imprisonment.
"96. A person who is found

(a) with intoxicants in his possession, or

(b) intoxicated
on a reserve, is guilty of an offence and is
liable on summary conviction to a fine of not 1less
than ten dollars and not more than fifty dollars
or to imprisonment for a term not exceeding three
months or to both fine and imprisonment."

"19. (1) No person shall
(a) be in an intoxicated condition in a public
place;
(b) supply liquor in a public place to a person
who is intoxicated; or
(c) except as provided in this Ordinance, con-
sume liquor in a public place.
"38. (1) Every person, other than a corporation,
who violates any provision of this Ordinance or
the regulations for which no other penalty is pro-
vided in this Ordinance is guilty of an offence
and liable upon summary conviction to a fine not
exceeding fifty dollars or to imprisonment for a
term not exceeding thirty days or to both such fine
and imprisonment."

"l. It is hereby recognized and declared that in
Canada there have existed and shall continue to
exlst without discrimination by reason of race,
national origin, colour, religion or sex, the fol-
lowing human rights and fundamental freedoms,
namely,

(a) the right of the individual to life, liberty,
security of the person and enjoyment of
property, and the right not to be deprived
thereof except by due process of law;
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"(b) the right of the individual to equality
before the law and the protection of the law;

"2, Every law of Canada shall, unless it is eX-
pressly declared by an Act of the Parliament of
Canada that it shall operate notwithstanding the
CANADIAN BILL OF RIGHTS, be so construed and applied
as not to abrogate, abridge or infringe or to
authorize the abrogation, abridgment or infringement
of any of the rights or freedoms herein recognized
and declared ...".

"5. (2) The expression 'law of Canada'in Part I
means an Act of the Parliament of Canada enacted
before or after the coming into force of this Act,
any order, rule or regulation thereunder, and any
law in force in Canada or in any part of Canada at
the commencement of this Act that is subject to be
repealed, abolished or altered by the Parliament of

Canada."

4, In quashing the conviction Mr. Justice Morrow states in
his Reasons for Judgment that it was argued on behalf of the
Respondent that the effect of Sections 94 and 96 of the Indian
Act, taken together, is discriminatory legislation based on
race and colour and, therefore, contrary to the Bill of Rights,
particularly Section 1 (b) thereof because,

(a) Section 19 (1) of the Liquor Ordinance, which
is of general application to persons other
than Indians, does not prescribe a minimum
penalty as do Sections 94 and 96 of the
Indian Act; and

(b) It is an offence under the Indian Act for an
Indian to be intoxicated even in his own home,
but such conduct is not unlawful in relation
to non-Indians.

After referring to the judgment of a Judge of the Caribou
County Court in The Attorney General of British Columbia v.
:Donald (1961) 131 C.C.C. 126, the judgments of the British
‘olumbia Court of Appeal and the Yukon Territory Court of
Appsal in Regina v. Gonzales (1962) 37 C.R. 56 and Regina v.
Peters (1967) 50 C.R. 68 all of which consider Section 94 of

the Indian Act in relation to the Bill of Rights, and
Robertson and Rosetanni v. The Queen 1963 S.C.R. 651, His
Lordship concludes "... that the infoxication sections of the

Indian Act 'abrogate, abridge or infringe' the Canadian Bill
of Rights". (Case p. 45).

Mc
=
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5. The Northwest Territories Court of Appeal (Smith, CJ,
Johnson and Allen, JJ.A) expressly agreed with the conclu-
sion arrived at by Morrow, J., and with the latter's
Reasons for arriving at that conclusion. (Case p. 53).

6. The Appellant made application for leave to appeal pur-
suant to Section 41 of the Supreme Court Act on the ground
that there was an important question of law arising out of
the judgment of the Northwest Territories Court of Appeal,
namely, whether that Court erred in finding that Section 94
of the Indian Act is rendered ilnoperative by reason of the
Canadian Bill of Rights. Leave was granted on the 28th day
of November, 1967. (Case pp. 17 and 18).




PART II

POINT IN ISSUE

7. Whether the Court of Appeal for the Northwest Terri-

tories erred in finding that Section 94 of the Indian Act
is rendered inoperative by reason of the Canadian Bill

of Rights.
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PART II1
ARGUMENT

8. Section 1 of the Canadian Bill of Rights expressly
recognizes and declares that at the date of its enactment
on the 10th day of August, 1960, there existed and would
continue to exist without discrimination by reason of race,
national origin, colour, religion or sex certain enumerated
human rights and fundamental freedoms including the right
of the individual to equality before the law and the pro-
tection of the law. The existence at that time of these
human rights and fundamental freedoms must have reference
to, and be circumscribed by, the laws of Canada as they
then existed which laws included Section 94 of the Indian
Act. See Robertson and Rosetanni v. The Queen (supra) per
Ritchie, J. (Taschereau, CJC, Fauteux and Abbott, JJ. con-
currings at pages 654-5.

9. In any event 1f the proper construction to be placed
upon the Canadian Bill of Rights is that the law of Canada
referred to therein includes laws enacted prior to the 10th
day of August, 1960, the test applied in the courts below
coming to the conclusion that Section 94 abrogates, abrid-
ges or infringes the Canadian Bill of Rights is not appro-
priate. It leaves the question whether Section 94 has been
rendered inoperative having regard to the reasons assigned
by those courts in coming to their conclusion entirely to
whatever views might be expressed in legislation by legis-
lative bodies subordinate to Parliament (the Territorial
Council of the Northwest Territories and the Yukon Terri-
tory derive their existence and legislative authority ex-
clusively from Parliament) or by the provincial legisla-
tures in cognate matters. It follows, therefore, that

while in enacting Section 94 Parliament was making a law of
general application to Indians across Canada without refer-
ence to regional considerations the Canadian Bill of Rights
has been construed as making the operation of the Section
dependent upon legislation enacted, or a failure to enact
legislation, by the ten Provinces and two Territories.
Under these circumstances the operation of Section 94 could
not only vary from place to place in Canada but also from
time to time depending upon amendments which may be made to
the Provincial and Territorial legislation.

10. It cannot be said that special legislation in rela-
tion to an identiflable group, even though it may impose
special sanctions or burdens on that group, of itself

necessarily is in conflict with the Canadian Bill of Rights.
For example, under Head 25 of Section 91 and Section 95 of
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the British North America Act Parliament has legislative
jurisdiction in relation to aliens and immigration. Pursu-
ant to this legislative authority Parliament has enacted
the Immigration Act R.S.C. 1952, c¢. 325, which contains
provisions of the kind just mentioned, but which are essen-
tial to the good government of Canada or, for that matter,
to the good government of any other modern and organized
society. Parliament should not be taken in employing the
general language of the Canadian Bill of Rights to have
manifested the intention of repealing all such legislation.

11, It is submitted that legislation enacted by Parlia-
ment should not be construed as abrogating, abridging or
infringing the rights and freedoms enumerated in the
Canadian Bill of Rights in the absence of clear evidence
that its true design and effect are to discriminate against

certain persons in the sense.of placing them at a disad-

vantage;—in the broad sense, in relation to the rest of the

community-without régard to_any reasonable and-legitimate
object unrelated to the prohibited-eriteria of racs, '
national origin, colour, religion or sex. There is nothing

 before “this Horourable Court to support the conclusion that

Section 94 of the Indian Act is legislation of that nature.

12. qugfence will also be made to/Regina v. Gonzales
(supra),”Regina v. Peters (supra) and The Attorney Gensral
of British Columbia v. McDonald (supra).







PART IV
ORDER SQUGHT

3.5 It is submitted on behalf of the Attorney General
of Canada that the appeal should be allowed. He does not
ask for costs.

D. H. Christie
C. D. MacKinnon
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IN TH7 SUPREME TOURT O TANATA
ON APPEAL #ROM THF COURT OF APPEAL
FOR TH' NORTHWFST TERRITORIFS

BETWLIN =

HI'R MAJF STY THF QUEEN,

Appellant

JOSEPH DRYBONES,

Respondent.

MEMORANDUM OF THTF
POINTS OF ARGUMENT OF THE RFSPONDENT

PART 1

STATEMENT OF FACTS

This is an appeal from the Judgment of the Court of
Appeal for the Northwest Territories, dated the 25th dav of
August, 1967, (Case, p. 50) which Judgment dismissed an»Appeal
by the Crown of the Judgment of the Honourable Mr

¥. Justice
W. G. Morrow dated the 5th day of June, 1967, (~ase, p. 27)

who permitted a change of plea from guilty to not guiltv and
allowed an appeal by way of trial de novo from the conviction
entered by Justice of the Peace John Anégrson_Thompson dated
the 10th day of April, 1967 (lase, p. 25). ‘

Leave to appeal to this Honourable Court from the
Judgment of the Court of Appeal of the Northwest Territories
was granted by Ordex dated the 28th day of November .196;~
. e ¢

(Case, p. 17), upon application bv the “rown.
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The Respondent has been charged that on the 8th day

of April, 1967, at vellowknife in the Northwest Tecrritories,

i £ i wicated off a reserve,
; was unlawfully intoxil ' .
oot Ehersby consie ‘ Section 94(b) of

and thereby committed an offence contrary to
the Indian Act. (Case, p. 1).

At about 11:40 o'clock in the evening on thg 8th
day of April, 1967, as a result of a complaint made by H}lda
Rasche, assistant to thc manacer of the 014 Stope Hotel in '
Yellowknife, Constables Wool and Pertson of the Royal Cana@lan
Mounted Police investigated and discovered the Respondent in an
intoxicated condition in the lobby portion of the hotel, and
placed him under arrest.

Mrs. Rasche testified as to the condition of the
Respondent and to the fact that abcut 10:50 p.m. a waiter had
ejected the Respondent “rom the bar of the 01ld Stope Hotel for
falling asleep at a table.

Daniel Konelsky, the Secretarv Treasurer of the
Town of Yellowknife, testified that the 013 Stope Hotel was
within the boundaries of the Town of VYellowknife, and that the
Municipalitv's files did not disclose any Indian Reserves within
the boundaries of the Town of Vellowknife.

Joe Sangris testified that he was the Chief of the
Yellowknife band of Dogrib Indians, that he was well acquainted
with the Respondent, and that the Respondent had been married
for about twenty vears to Madeline Crapeau. lMMr. Sangris also
testified that the Respondent's father was Michael Drybones,
that the Respondent had no children and received treaty money.
In his testimony Mr. Sangris stated that the VYellowknife band
of Dogrib Indians had never lived on a reserxrve, and to the best

of Mx. fangris' knowledge there were no reserves in the Northwest
Terxitories.

David George Greveyes, the Negional Director of
Indian Affairs at Fort Smith, whose xesponsibilityv it was to
look after the contractual obligations of the government towards
Indians and to maintain vecords of all the bands in the District
of the MacKenrie, produced the official membership record of the
Yellowknife band. The record of the Yellowknife band showed two
othexr persons named Jcseph Drvbones as members of the band, but
onlv one had a wife bv the name of Madeline. '
explained that the document entered as ¥w:hibit 1 was the individue
record maintained by his office for the Joseph Nrvbones whose
wife was named Madeline, and that the master band_lisé ligtinq

Mr, Creveves
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all of the members of the band was made up from the individual

records.
The Respondent called no evidence on his own
behalf.
PART 11
POINTS IN ISSUT
Ls Was the Court of Appeal for the Nerthwest

Territories in error in upholding the decision of the

Territorial Court of the Northwest Territories acquitting the

Respondent cf an offence contrary to Section 94(b) of the
Indian Act, R.S.C. 1952, c. 149, on the ground that Section 24

of the Indian Act is rendered inoperative by reason of the

Canadian Bill of Rights, Stats. Can. 1960, c. 447

IT IS SUBMITTED that because the Indian Act applies
selectively only to a certain race of people, and because
Section 94(b) of the Indian Act imposes a more severe penalty
and creates an offence of intoxication with broader applicatien
than does corresponding sections of the Liguer Ordinance,
R.O.N.W.T. 1956, c. 60, thereby exposing Indians to a greater
likelihood of prosecution and penal consequences for intox-
ication, that therefore Section 94(b) of the Indian Act
abrogates, abridges and infringes the right of Indians. by
reason of their race, to equality before the law, recogniéed
by Section 1(b) of the Canadian Bill ~f Rights, Stats. Can
1960, c. 44, and therefore Section 94(b) of the India; Act.

is rendered inoperative by the effect of Secti
io
Canadian Bill of Rights. n 2 of the




[ -
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PART 111

ARGUMENT

The chargc against the Respendent in this case wvas

1aid under Secti 94(b) of the Indian Act, R S C. 1952, c. 149,
as amended, which reads:

94,

An Indian who. .« &

(b) is intoxicated. . .«

off a reserve, is guilty of an offence and
is liable on summary caniction teg a fine of
nét less than ten dollars and not mere than
fifty dellars or to imprisonment for a term
not exceeding three months or to bath fine
and imprisenment.

It is respectfully submitted that any Court

having jurisdictien in the Northwest Territeries must, by virtue
of the previsions of Section 17 ef the Canada Evidence Act,
R.S.C. 1952 c. 307 and Section 29 of the Fvidence Ordinance
R.O.N.W.T. 1956 c. 31, take judicial notice of Section 19 (1)
(a) of the Liguor Ordinance, R.O. N.W.T. 1956 c. 60, which

provides:

19.(1)No person shall:. . .

(a) be in an intoxicated eenditien in a
public place;. . .

The penalty pravided for an offence under Seetiom

19 (1) (a) of -the Liguor Ordinance, R.O.N.W T. 1956 c. 60, is
set out in Sectien 38(l) which prevides:

38, (1)Fvery persen, other than a corperatien,

who violates any provision of this Ordinance
or the regulations for which no other penalty
is provided in this Ordinance is guilty eof an
offence and liable upon summary conviction to
a fine not exceeding fifty dollars or to
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imprisonment for a term not exceeding
thirty dayvs or to both such fine and

imprisonment.

No other intoxication offences are created in the
Territorial Ordinances.

It is apparent that the penalty provided for an
intoxication offence under the Indian Act is more severe than
the penalty provided under the Liquor Ordinance in that the
Indian Act penaltv provides for a minimum fine of ten dollars
whereas no minimum fine is imposed under the Liguor Ordinance,
and further the potential term of imprisonment under the
Indian Act is a period of three months, whereas under the
Liquor Ordinance the potential term of imprisonment cannot
exceed thirty days.

It is also apparent that the intexication effence
created by the Indian Act applies more broadly than the offence
created by the Liguor Ordinance in that the Indian Act offence
is intexication "off a reserve", whereas the Ligquor Ordinance
offence is merely intoxication "in a public place". If an
Indian therefore is "off a reserve", which he is at all times
in the Northwest Territories (Case, p. 57) he may be guilty of
an offence if he is intoxicated in either a public place or a
private place,

It has been common ground between the 7ppellant
and the Respondent in this case that the Federal Parliament
has exclusive jurisdiction to legislate in respect of Indians,
and that the Respondent, being an Indian as defined by the

Indian Act, was properly charged under the Indiam Act rather
than the Liguor Ordinance.

’ In determining whether Section 94(b) of the Indian
Act 1is rendered inoperative by the effect of the Canadian Bill
of Rights, it is submitted that the relevant sections of the
Canadian Bill of Rights are Section 1(b), Section 2, and

Section 5(2). Section 1(b) of the Canadian Bill of Rights
provides: ool okl d OL ndhuls

"1, ?t is hereby recognized ang declared that
in anada there have existed and shall
continue to exist without discrimination by
rea§o§ of race, national origin, colour,
religion or sex, the following human rights
and fundamental frecedoms, namelvy, -_
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(h) the right of the individual to equalitv
| befarc.the 1aw and the protection of the

law:"

Sectien 2 of the < nadian 2ill of ~iqghts provides:

" 2, Tyery law of (anada shall. unlecss it is
expressly declared by an Ict of the
Parliament of “urada that it shall operate
notwithstanding the “‘anadian Bill of Rights,
be so construed and applied as not to abrogate,
abridge or infringe or te authorize the
abregation, abridgment or infringement of any
of the rights or freedoms herein recognized
and declared,. . ... "

Tt is submitted that it is clear that the
Indian Act is a “"law of Zanada" within the meaning ef Section

2 of the Canadian Bill of Rights, particularlv in view of the
provisions of Section 5(2) of the Tanadian Rill of Rights which
states:

" 5{(2). The expression "law of ¢ nada" in Part 1

‘ means an ct of the Parliament of Tanada
enacted before or after the coming into
force of this Act, any order, rule or
regulation thereunder, and any law in force
in Tanada or in anv part of “anada at the
commencement of this Act that is subject to
be repealed, abolished or altered bv the
Parliament of - anada."

Nowhere in the Indian Pect is it eXpressiQ, &
even impliedly, declared that the Indian Act shall operate
notwithstanding the “anadian Bill of =ights.

It is respectfully submitted that because
Section 94(b) ef the Indian Act imposes a more severe punish-
ment and a broader application of the offence of inéoxiwation on
Indians than is othexwise provided for all other pewéon; in the
Northwest Territories, and because the more severe penaltv and

broader application of the offence applies to Tndians solely
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] £ + that fcction
bcrausc thev are Indians and for no other reason tha or

941h) of thc Indian 7ct is discriminaterw by recason ot '

- : . riaght o "ndian: :
and abridges, abrocates and infrinqgcs thc cight ol "ndiaps ir
the Novthwest Territories to cguality before the law.

racec,

It is Furthcr submitted that becausc Section 94'h of
the Indian Zct abridges, abrogates and infringes the rights of
indians to equality beforc th: law because of their wrace. that
“oction 94(b) is thereby rendered inoperative by the effect of
“cction 2 of the "anadian Bill of Rights. Section ? of the
~znadian Bill of Rights provides that no law of ‘"anada shall be
"construed and applied” so as to abregate, abridge or infringe
the fundamental rights or freedoms recognired by the Zanadian
3ill of Rights unless it is expressly declared that the
legislation shall operate notwithstanding the Canadian Pill of
Rights. By clear implication legislatign which does not contain
the express declaration that it shall operate notwithstanding
the Canadian Bill of Rights, and which abregates. abridges or
infringes the recegnized fundamental rights amd fvreedoms shall

not “eperate",

It should be noted that the Tanadian Rill of Pights
provides far equality before the law, not egualityv befoere the
Courts, It is submitted that this use of the we:d "law"
contemplates all threc basic aspects of the operatior of ou-
law - the legislative, administrative, and judicial functiens
which embody the entire operatien of law. It is submitted that
the Canadian 3ill of Rights guarantees cquality and impartial
treatment without discrimination by race, national origin,
colour, religion er sex, equally bcfere the legislature and
administrators of the law as before the “ourts.

l""\

his submission is re-enforced by virtue of the Fact
that the Canadian Bill of Rights in Scction 1(a) has separately
and specifically recognized "the right ef the individual to life
liberty, security of the persen and enjovment of property, and
the right not to be deprived thereof except by duc pfoceés of
law." It is submitted that this "due process" scctien has the
effect of recognizing the right of the individual to >eceive
eqgual treatment by the 'ourts in respect of the application of
existing legislation to him. By adding a specific recognitien
of the right of the individual to eguality befere the law it
would appear that the intent of Parliament is to guarantee a
right more broad in its application than mere : '

"due process".
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This does not mcan that all persons.must receive
equal treatment at all times IZyrom eitber the.lﬁgls}éture or
the courts. ~learly the ¥ederal parliament is entitled to
t v discriminate against persons because
: £ficial office, or
other reasons of this

enact legislation which ma
of their age, their employment, thcirx o
because of mental or phvsical defects o ‘
so~t. It is submitted, however. that the ’ederal.Parllamentbv
virtue of the operation of the ‘anadian Rill of Rights ca§not
evpect legislation not evpressly declarcd to be ?perable in
spite of the “anadian 2ill of Pights, to be applied s? as to
abrogate the rights of a certain group, where the bas%s of
selection of that certain group is seolely because of 1its race.

The relationship betweemn the Canadian Bill of
Rights and Section 94 of the Indian Act has been considered by
the Courts in only a few instances. A case which would appear
to be in direct conflict with the decision of the “ourt of
Appeal for the Northwest Territories in this case is R. V.
Gonzales (1962 37 ©,R. 56 (B.".7.A). The reasoning in the
Gonzales case was adopted by the Yukon Territory “ourt of
Appeal in R._v. Peters (1967) 50 C.R. 68. The Conrales case
was distinguished and the Canadian Bill of Rights applied by
McFadden D.C.J. of the Saskatchewan District “ourt in Richards
v. Cote (1963) 40 W.W,R. 340. In Attornev Ceneral of British
Columbia v. McPonald (1961) 131 <.7.,C, 126, Morrow “o. "t. 7.
rejected the application of the Tanadian Bill of Rights to
Section 94 of the Indian Act for other reasons.

Since it is submitted that the reasoning of the
British Columbia Court of Apweal in the Gonrales case should
not be accepted, it is important to examine the Judgment in
detail. Bird, Pavey and Tysoe JJ. A sat on the case, and Bird
J.A. concurred with the reasons for -udgment of Tvyeoe. T.A.

Pavey, T.A.. in his . udgment appears to take the
view that the Canadian Bill of Rights merelv provides a canen of
construction for existing legislation where the language of
the legislation mermits, and it does not have the effeét of
rendering inoperable any existing legislation except insofar as
the existing legislation purports to authorize any of the
specifically prohibited things enumerated in the éubsections
of Section 2 of the Canadian 3ill of Rights.

. . .The Pearned vustice took the view that if
1?glslat19n in existence prior to the pPassage of the Canadian
Bill of Rights could not be construed and applied sen;I£I§ 80
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inErd the fundamental
as not to abrogate, abridge or infringe ﬂLth;UPdiTlifié
frcedoms sct out in fection 1(b) of the uanaﬁland. T
nights, then the effect of Section 2 Of the [apacinn F1°0 B
ﬁigﬁ%g was cxhausted and the prior legislation must prevail
according to its plain meaning.

Tt is respocotfully submitted that the Judgment
of l:avey, J.2A. does not take into account ox cons%dar fection
L'2) of the Cinadian Bill of Rights, which spccificallv prevides
that the “anadian Bill of Rights applics to previouslv ewisting
legislation, and furthcr does not give recognitign to.the effect
of the opening phrases of Section 2 of the Canadian Bill of
Rights. That Section is mandatory in its terms. and refers not
only to the construing of statutes, but also to the applicatien
of legislation. It is accordingly respectfully submitted that
since the application of Section 94(b) results in an abridge-
ment, abrogation and infringement of the right of Indians te
equality before the law, that the reasoning of the Learned
Justice should net be accepted.

It would appear that in the Conrzales case counsel
for the appellant had argued befere the British ~“olumbia Court
of Appeal that "equality before the law" meant application of
the law equally to everyone and egual laws for everyone in the
sense of the same laws for all persons. In commenting on this
argument Tysoe, J.A., in his JTudgment, stated:

In my opinion, the word "before" in the
expression "equalityv before the law", in

the sense in which the ev¥pression is used

in Section 1(b) means "in the presence of".
It seems to me this is the key to the correct
interpretation of the expression and makes

it clear that equality before the law has
nothing to do with the application of the law
equally to evervone and equal laws for
everyone in the sense for which appellant's
counsel contends, namely, the same laws Ffor
all persons, but to the Position occubieé by

] he A ‘lates or extends.

e¥X tG]ldS - "
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A this statcment, it is submitted with respect
that Tvsoe, o.A. is in effcct saving that eguality before t?e
law means merely cqualitv before the Tourts, and.mcags no?hlng
morc than the "due process" clause contained in fection 17a) of
the “anadian Bill of Rights. fince it is apparent that t?e.
"due process" clause rc¢lates only to the right of the individval
to fair, proper and impartial procedure being followed in tbe
administration, interprctation and application ot the law it
would seem that Tysoe, J.7. has eliminated from his .Judgment
consideration of eguality beforc the legislature, which it is
submitted is one facet of the right recognized by the phrase
in Section 1(b) of the Canadian Bill of Rights "equality before
the law".

The Learned Justice in his Judgment refers to
restrictions imposed upon different classes of persons bv
federal legislation -~ specifically to a "udge's inability to
vote. It is submitted with respect, however, that the Learned
Justice of Appecal has not considewved that the Canadian 3ill
of Rights refers to discriminatien bv rcason of race, natienal
origin, colour, religion or sew, and provides for equality
before all facets of the law without discrimination onlv for
those reasons. TI'iscrimination bv virtue of age, official
office or other reasons, is not contemplated or affected bv
the Canadian Bill of Tights.

Tysoc, J.R. continues in his Judgment to sav that
the Indian Act provides for particular rights and privileges
for Indians as well as particular disabilities. He therefore
concludes that the Tapadian Bill of RNights if construed so as
to render ineffective the special disabilities conferred bv
the Indian Mct must also be construed so as to rendexr ineffective
the special rights and privileges granted to the Indians under
that Act. It is submitted with respect that this is not the
cffect of the Canadian Bill of Rights because the only
application of the Zanadian Bill of 2ights is that it prevents
abrogation, abridgment or infringement of rights or frcedoms
enumerated therein, but does not prevent enlargement of those
rights or prevent the granting of special privileqes to anv
particular group. It is submitted that the ﬁanadian Rill bf
Rights provides for and guarantees certain bééfE”EFE‘?ﬁﬁEgﬁ&ﬂmi
rights and freedoms without discrimination on the basié of race,
but does not prevent the granting of special privilcges on the
basms.of'race, or the imposition of special disabilities or
res?r%ctlons Qn grounds other than race, national origin, colour
religion or sex.
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It is accordinglv submitted with great respect
that the Tourt of “ppeal of the Northwest nerritories was
corrcet in rcjecting the reasoning of the Conzales casc.
Two other cases which discuss the relatio

e Indian Act and the ‘an adian @111 of

between Section 94 of th

Rights are:

Attornev Ceneral of Aritish “olumbia V.
Mclonald (1961) 131 F.C.7. 126 (B.%. 6. CF.)

Richards v. Cote (1963) 40 W.W.R. 340, Sask.
D,C,

The Learned County “ourt udge in Attornev General
of British “olumbia v. lMchonald case, which was decided after

the Gonzales case had been reported at the Magistrate's “ourt
level, took the view that there was no conflict between the
Canadian Bill of Rights and Section94 of the Indian ZLict, and

that in any event a general enactment such as the Tanadian
Bill of Rights could not operate to repeal a specific enactment

such as the Indian Act.

The Learned District Court udge in the Dichards
v. Cote case, which was decided after the Conrales case had
been reported at the British Zolumbia Court of Appeal level,
took the view that Section 94(b) of the Indian Act was contrary
to the provisions of the “anadian R2Bill of iights-and therefore
rendered inoperative.

A discussion of Section 1(b) of the Canadian R2ill
Of Rights, with particular reference to the Indian 2Act is
contained in Chapter 8 of the Canadian 3ill of Rights by
Tarnopolsky.

A further comment on the Judgment of Ia vev, LA,
in Conzales casec is contained in the dissenting vudgment of
Cartwright J. in Robertson and Rosectanni v. The Cucen ‘1954)
41 L.L.R. 2nd 485 (8.C.C.}. »After quoting a portion of the
Judgment of Davey, &.7., the Learned Justice stated-

" The imperative words of Section 2 of the
“anadian 3ill of Richts, quoted above,. appear
to me to require the courts to refuse to applv
any law, coming within the 1eq1@1at1ve authority
of Parliament, which infringes frecdom of



20

30

50

t is evpressly declaved bv

religion unless i .
law which does

an Aot of Parliament that the
so infringe shall operate notwithstanding the
“anadian Bill of Rights. &s alrecadv pointeq
out Section 5(2) quoted above, makes it plain
that the ~anadian Bill of ights is to applv
to all laws of ~anada already in existence at
the time it came into force as well as to
those thereaftcr cnacted. In my opinion

where there is irreconcilable conflict between
another act of Parliament and the Tanadian 3ill
of Rights the latter must prevail. "

As has been pointed out by Jehnsorn, J.7. in this
case in the “ourt of Appeal for the Northwest Ter~itories
(Case, p. 53) the other members of the “ourt in the 2obertson
and Rosetanni v. The Queen case did not disagree with the view

expressed by Cartwright J.

Richie J., in his Judgment in "obertson and
Rosetanni v. The Queen which was concurred in by the majoritv ef

the Court, said at page 494:

" My own view is that the effect of the Lord's
Iray Act rather than its purpose must be
looked to in order to determine whether its
application involves the abrogation,
abridgment or infringement of relicious
freedom. . . , " )

of
fect

the Indian Act is to protect and benefit Indiars, the
of Section 94(b) is to impose a more severc punishment
intoxication than is imposed on other races, and to provide a
broader application of the offence of intovication with
consequent greater liability Ffor prosecution ang menal
consequences for Indians than is applied to other"raﬁes. ginge
it is the effect, and not the purpose of the statute which
must be considered, surelv fection 94(b) of the
abridges, abrogates and infringes the right ef
equality before the law,

Although it mav be argued that the purpose
ef

COY

;|

fndian Zet
ndians to
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accordingly submitted that in the Northwest
Territories there is an irreconcilable conflict between the

. [ 3 {1 ~
provisions of the Canadian Bill of ngth and éécglon 94'b) of
the Indian Act, and that the Canadian Bill of Rights must

, : /
prevail, thereby rendering Section 94 b)
inoperative.

It is

of the indian Act

10 PART 1v

NATURE OF THFE ORDER DESIRED

For the above reasons, it is respectfully

submitted that the appeal by the Crown herein should be
20 dismissed.

ALL OF WHICH IS RESPFCTFULLY SUBMITTED,

- ‘/'

G. BRIAN PURDY o

Counsel for the Réspondent.

30

Yellowknife, Northwest Territories
March 1llth, 1968.
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Canada I'vidence Aict, FP.S.

17

[.PPENDIZ 1

-, 1952 c. 307, Section 17:

Judicial notice shall be taken of all
Acts of the Imperial Parliament, of all
oxrdinances made by the Governor in
Council, or the Lieutenant Governor in
Council of any province or colony which,
or some portion of which, now forms or
hereafter may form part of Canada, and
of all the Ncts of the legislature of
any such province of colonv, whether
enacted before or after the passing of
the British North America Act, 1967. *



=

APPENDIX 1 l'

The Ividence Ordinance, R.O.N.W_. T, 1956 <. 31, Section
29-

ot
(@]

" 29.Judicial notice shall be taken of

(a) Acts of the Imperial Parliament;

(b) Acts of the Parliament of Canada;

(c) Ordinances made by the Governor in
Council of Canada;

(d) Ordinances of the legislature of, or
other legislative body or authority
competent to make laws for, anyv province:

20 and -

(e) Acts and Ordinances of thelegislature of,
or other legislative body or authoritv
competent to make laws for, any British
possession. "

30

40

50



APPFNDIX 111

' 7.7 6, . e0:
The Liguor Ordinance. R.0. N,W.T. 1956, ¢

" ' crson shall
19.(1)T2)pbe in an intoxicated condition in
a public place;
(b) supply ligquor in a public place to a
person who 1is intexicated; or
(c) except as provided in this Ordinance,
consume liquor in a public place, "

20

" 38, (l)Fvery persen, other than a corporation,
whe vielates any provisien eof this Ordinance
or the regulations for which no other
penalty is provided in this Ordinance is
guilty of an offence and liable upon
summary conwvictien te a fine not exceeding
fifty dollars or to imprisonment for a
term not exceeding thirty days or to beth
such fine and imprisonment. “

30

40

50
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AGENT OF THE ATTORNEY GENERAL

OFFICES: ) %nélon, :%A/ak/ewan

TORONTO-DOMINION BANK CHAMBERS

CANADA
TELEPHONE 783-3651
my y = - L
he Registrar,
My Oy = o 5 | PETPIap .
The Supreume Court of Caonada,
mmarra . .«
“--.u“, Ontaric.
i
Dear Sir:- Re: Your Drybones vs Regina
::Ll-.—f/l, -?:; ‘7{ T"'_"f'i _Cv\-; oS f:l :;1-:
A RAES
1967 60 UWR 32
LR i3y v s s~ 4 1 fal ™ "
Indians~ intoxication "off Reserve
vwamxsad B , 5 mi. o
Re: I_V T"i‘.lx ynd RAZOR vs The Jueern
~ \ TT, B ¥ i s s 0 T, o . ¥ o
Sec. 96(a) Unlawful Possession of Intoxicants
n N Al .
Jela .iJ_L)(;ul .,
- N - il b e - 07 o nr\
Dept. of Justice Reference ;213
Det ﬁﬂf: 371 400-17
~\ ™ s ﬁl‘l\' /oo
.) S/ O E N in:) /o
npn “1V. 4“?; G7F 400, i
e sie e ol Me stk ke sle o sle e sl o e ok sle sk sk 90 sl le sie 9k dle o Sle sje 6 e sfe M ke 336 e s e e MR MR dje S djs FR sk Sle s sle O sl 3k

1e L a District Court Appeal bywdy of trial de novo

“.L
iond Razor vs The Queen proceeded at Yorkton

ayn
and at the end of argunent was adjourned sine

e:
in 1LLC above
on Nov., 29th

ast ¢
die nending delivery of the Supreme Court of Canada decisicn in the
above case of Drybones vs The Queen.

Various persons interested in the dispesition ol the Razor file
have inguired of me from time to time as to it's dispesition which
will ef course de disposition of the Drybone

I would accordingly be plea
- |

ed if you are in a position to
give me any ind I 1

e Supreme Coirt
ard at.

: cation as to wha
that the Drybones case maybe anticipate

Yours truly

o /
qi..'.l.l n!)

SUPREME cMURT

JUN 5 1968

OF CANADA




Tuhets: MigGe;

D.L. Tennent, Esq.,
Barrister and Solicitor,
Yorkton, Sask,

Dear Sir:

I received your letter of June 3rd
with respect to the Queen v. Drybones, an appeal
to the Supreme Court of Canada. This appeal has yet
to come on for hearing, however, it is anticipated
that it will be on at the Autumn term which commences
the first October next. It appears that everything
is ready except the appellant's factum which is to
be filed by the Attorney General of Canada.

Yours truly,

Kenn h/g.4ﬁ;;heson,

Re trar
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In the Supreme Court of Canada
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Required the inscription of the abovz cause for hearing_at the
ensuing sztz;m/g of this Court at Ottawa, on the / /&“ ........ day of
................ &/w/j“/ = 194 7

4

Dated this < i } )7/; S,
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z 4 3

of 74///4"/‘ AD. 1957
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Government Liquor Act R.S.B.C. 1960 c.166 -

Section 68 - Drunkenness in a public place.

Summary conviction no minimum - maximum $50
or 3 months, or both.

The Liquor Control Act, R.S.A. 1955 c¢.179

Section 152(2) makes it an offence to be in an intoxicated
condition in a publlc place.

Penalty Section 176 -
1st offence max. $200 or in default 2 months.
2nd offence max. imprisonment 4 months or max. fine $500

in default to imprisonment for not more
than four months.

3rd or subsequent - imprisonment for not more than
six months without the option of a fine.

The Liquor Act, R.S.S. 1965 c. 382

Section 105 Intoxicated condition in any public place

105(2) Not less than $10 nor more than $100 in default
not less than 2 days nor more than 30 days. -

~ The Liquor Control Act, Stats. Man. 1956, c..40

Section 169(3) An of fence to be intoxicated in a public place.

188(1) Yenalty Section - :
lst max. penalty $1OO max. default 2 months
v»2nd min. $100, max. $300, default min. 2 - max 4 mos.
3rd min. $100, max. $500, default min 3 max 6 mos.

Liguor Control Act, R.S.0. 1960 , c.217

Section 80 (2) An offence to be intoxicated in a public place.

106 (2) .
\/f;t offence min. $10, max. y50, in d efault max 30 days
2nd offence min. $50, max. $100, in default min 1 mo.

max 2 mos.
3rd offence no fine - min. 3 mos. max. 6 mos.

Amended by Stats. Ont. (1960-61) c. 47

Fine not more than $50. and if he has twice before
been convicted during the preceding 12 months he
may be detained in an alcoholic's hospital for up
to 30 days and if he consents it may be as long

as 90 days.

Amended by Stats. Ont. 1961-1962 c.72, s.4

Where a person has committed the offence at least
twice during the preceding twelve months he is liable
to imprisonment for 30 days or be ordered detained
for 90 days in an institution for the treatment

of alcoholics.




-

Liquor Control Act, Stats. N.B. 1961-2 ¢.3

Section 122 (2) OUffence to be intoxicated in a public place.

Penalty Section 140 -
Fine not less than $10. nor more than $20.
In default to imprisonment for a term not less
than 10 days nor more than 20 days.

Liguoer Control Act, R.S5. N.S. 195§ :¢.155

Section 85 Makes it an offence to be intoxicated in a
public place.

Penalty Section 115 (7)-
Max. $10. In default maximum of 30 days.

The ‘Eiguor Control Act, R.S5. P.E:l. %¢.159

Section 35 (2) Offence to be intoxicated in a public place.

Section 48(1) (e)
lst min. $20. max. $50. In default min. 15 days
max. 30 days
2nd min. $50. max.$200. In default min. 1 month
max. 3 months.

Adicohelic Liguor' Act;.RLiS. N. <952

Section 72(2) Offence to be intoxicated in a public place.

Section 122(g)ls Minimum $1.00, maximum $50. I/D min. 7 days,max 30 days

2nd Minimum $10.00, " $100. I/D min. 1 month,
max. 3 months.

Liquor Ordinance, R.0.Y.T. 1958, c.67

Section 50(3) An offence to be intoxicated in a public place.

Penalty Section 77(1) Maximum $100. or two months, or both.

Ap?il 2, 1968
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The University of Western Ontario, London, Canada

Faculty of Law

August 18, 1969.

Registrar,

Supreme Court of Canada,
Supreme Court Building,
OTTAWA, Ontario.

Dear Sir:

For purposes of review and scholastic inquiry, would it be feasible
to obtain a xeroxed copy of the factums presented to the Supreme Court in the
case of R. v. Drybones, on appeal from the Court of Appeal of the North-West
Territories (as yet unreported) ?

If any cost is involved, please notify prior to mailing material.
Could you, at the same time, explain whether Supreme Court fac-
tums are a matter of public record and available for distribution to the various

law school libraries?

Thanking you for your consideration in these matters, | remain,

o ‘S/ﬁr/)ffnﬂy, D

. Uraig Paterson,
c/o Faculty of Law,
University of Western Ontario.

SUPRIEME

JCP/db
AUG 20 1963

OF CoNADRA
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K1A 0J1
December 6, 1971

Michael Funduk,
Registrar, '
Appellate Division,
Supreme Court of Alberta,
Edmonton, Alta.

Dear Sir:
With reference to your letter of

Novenber 29, 1971, we are returning under separate
cover the following files on the cases listed:

ltegina vs. Skoberne

Regina vs. Binghan

Feldman vs, Feldman

Dziwenka vs. The Queen

Kegina vs., Drybones _

Yours truly,

Albert Danis
AD/m1 Asst, Clerk of Process
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THE SUPREME COURT OF CANADA

BER MAJESTY THE QUEEN

\'

JOSEPH DRYBONES - (N.W.T.)

CORAM; The Chief Justice, Fauteux, Abbott, Martland,
Judson, Ritchie, Hall, Spence and Pigeon JJ.

(Judgment pronounced November 20, 1969)

In both the French and English reasons of
MR. JUSTICE HALL in the above appeal, please substitute,
in the last line of the first para. on page 1l: -

"Regina v. Gonzales, 37 W.W.R. 257" for"Regina v. Gonzales,

W.W.R. 356!

KENNETH J. MATHESON
REGISTRAR

December 8, 1969



8-9 ELIZABETH II.

CHAP. 44

An Act for the Recognition and Protection of
Human Rights and Fundamental Freedoms.

[Assented to 10th August, 1960.)

The Parliament of Canada, affirming that the Canadian
Nation is founded upon principles that acknowledge the
supremacy of God, the dignity and worth of the human
person and the position of the family in a society of free
men and free institutions;

Affirming also that men and institutions remain free
only when freedom is founded upon respect for moral and
gpiritual values and the rule of law;

And being desirous of enshrining these principles and
the human rights and fundamental freedoms derived from
them, in a Bill of Rights which shall reflect the respect of
Parliament for its constitutional authority and which shall
t(e:nsuar;a the protection of these rights and freedoms in

anada:

THEREFORE Her Majesty, by and with the advice
and consent of the Senate and House of Commons of
Canada, enacts as follows:

PART 1
BiLL or RigHTS.

1. It is hereby recognized and declared that in Canada
there have existed and shall continue to exist without
discrimination by reason of race, national origin, colour,
religion or sex, the following human rights and fundamental
freedoms, namely,

(a) the right of the individual to life, liberty, security of
the person and enjoyment of property, and the right
n;)tl; to be deprived thereof except by due process
of law;

519 - (b)

7
fre Ov ~7£L-—\—<’(

Preamble.
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Chep. 44. - L1l of Rights. 8-9 Evrrz. II.

(b) the right of the individual to equality before the
law and the protection of the law;

(¢) freedom of religion;

(d) freedom of speech;

(e) freedom of assembly and association; and

(f) freedom of the press.

2. Every law of Canada shall, unless it is expressly
declared by an Act of the Parliament of Canada that it
shall operate notwithstanding the Canadian Bill of Rights,
be so construed and applied as not to abrogate, abridge or
infringe or to authorize the abrogation, abridgment or
infringement of any of the rights or freedoms herein rec-
ognized and declared, and in particular, no law of Canada
shall be construed or applied so as to

(a) authorize or effect the arbitrary detention, imprison-
ment or exile of any person; X

(b) impose or authorise the imposition of cruel and
unusual treatment or punishment;

(¢) deprive a person who has been arrested or detained

(i) of the right to be informed promptly of the reason
for his arrest or detention, i
(i) of the right to retain and instruct counsel without
delay, or
(iii) of the remedy by way of habeas corpus for the
determination of the validity of his detention
and for his release if the detention is not lawful;

(d) authorize a court, tribunal, commission, board or other
authority to compel a person to give evidence if he is
denied counsel, protection against self crimination or
other constitutional safeguards; )

(¢) deprive a person of the right to a fair hearing in
accordance with the principles of fundamental justice
for the determination of his rights and obligations;

(f)deprive a person charged with a criminal offence
of the right to be presumed innocent until proved
guilty according to law in a fair and public hearing
by an independent and ) xmpartlal' tribunal, or of
the right to reasonable bail without just cause; or

(g) deprive a person of the right to the assistance of an
interpreter in any proceedings in which he is involved
or in which he is a party or a witness, before a court,
commission, board or other tribunal, if he does not
understand or speak the language in which such

pmmdin@ are conducted.
8. The Minister of Justice shall, in accordance with such

- Justice. regulations as may be prescribed by the Governor in Council,

examine every proposed regulation submitted in draft form
520 t0
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to the Clerk of the Privy Council pursuant to the Regulations
Act and every Bill introduced in or presented to the House
of Commons, in order to ascertain whether any of the
provisions thereof are inconsistent with the purposes and
provisions of this Part and he shall report any such in-
consistency to the House of Commons at the first con-
venient opportunity.

4. The provisions of this Part shall be known as the
Canadian Bill of Rights. .

PART II

5. (1) Nothing in Part I shall be construed to abrogate
or abridge any human right or fundamental freedom not
enumerated therein that may have existed in Canada at
the commencement of this Act.

(2) The expression “law of Canada” in Part I means an
Act of the Parliament of Canada enacted before or after
the coming into force of this Act, any order, rule or regula-
tion thereunder, and any law in force in Canada or in any
part of Canada at the commencement of this Act that is

subject to be repealed, abolished or altered by the Parliament

of Canada.

(3) The provisions of Part I shall be construed as
extending only to matters coming within the legislative
authority of the Parliament of Canada.

@. Section 6 of the War Measures Act is repealed and the o

following substituted therefor:

“@. (1) Sections 3, 4 and 5 shall come into force only upon
the issue of a proclamation of the Governor in Council
declaring that war, invasion or insurrection, real or appre-
hended, exists. .

2) A proclamation declaring that war, invasion or insur-
rec(tiZ)n, Ir)eal or apprehended, exists shall be laid before
Parliament forthwith after its issue, or, if Parliament is
then not sitting, within the first fifteen days next thereafter
that Parliament is sitting. :

(3) Where a proclamation has been laid before Parliament
pursuant to subsection (2), a notice of motion in either
House signed by ten members thereof and made in accord-
ance with the rules of thaf %obues: m%unﬁten dtays of the
day the proclamation was lai ore Parliament, praying
thayt the r;))rocla.mation be revoked, shall be debated in that
House at the first convenient opportunity within the four
sitting days next after the day the motion in that House
was made.

521 4)

Short title.

Savings.

‘‘Law of
Canada’’
defined.
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(4) I both Hm iwes of Parlisment resolve that the proe-
lomation be revoked, it shell cease to have effect, and
sections 3, 4 and 5 shall cease to be in force until those
sections erc again brought into force by a further proclama-
tion but without prejudice to the previous operation of
those scctions or anything duly done or suffered thereunder
or any offence committed ot any penalty or forfeiture or
punishment incurred.

(5) Any act or thing done or authorized or any order or
regulation made under the authority of this Act, shall be
deemed not to be an abrogation, abridgement or infringe-
ment of any right or freedom recognized by the Canadian
Bill of Rights.”

THE QUEEN'S PRINTER AND CONTROLLER OF BTATIONERY
OTT'AWA, 1068

522
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/1026
¥ X . SUPREME COURT OF CANADA, Wellington St., Ottawa

COUR SUPREME DU CANADA, rue Wellington, Ottawa

Me Paul Normandin, At o le 8 décembre 1969
Avocat—de1ia viiie;

Hotel de Villé,
Montréal, P.qQ.

. In a/c with The Registrar

Doit au Registraire

Notes des juges r&;

$
Her Majesty the Qu#en v. Josge
PN . ph Dryboneg - 5.00
— [KW.T))
G C PAYRENT— o
¥ el que demandé dans votre lettre du 3 & R'%‘;\:gUT;AN'g g8
décembre 1969 3§ 'C‘:
2% 22 nFr, 1969 %<
" RIERRE D'ACQUITTER PAR RETO I.!RR.IER—-%;3 4 C T Mckmb:
. CHEQUE OU MANDAT DE POSTE DEVANT ETRE |~ FOURACQUY
TT—PAIABU:. AU RECI:.VLUR GENERAL

DU CANADA

N.B.—Remittances (without any exchange added) should be made payable to the Receiver General of Canada and forwarded to
the Registrar of this Court.

Les remises (sans frais d’encaissement) doivent étre payables a I’ordre du Receveur Général du Canada et adressées au
Registraire de cette Cour.
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VILLE DE MONTREAL CITY OF MONTREAL
! ; j« /L o c'/ 2 Z
CONTENTIEUX Hﬁ*r;»:l_‘ DE VILLE., °
LAVW OFFICE ST AL
FQ le 3 décembre 1969.

| utxp4?tfo P G
3%/”5/0

Le Registraire,

Cour Supréme du Canada,
Edifice de la Cour Supréme,
Ottawa.

re: Décision récente sur la Déclaration
Canadienne des Droits de 1'Homme
et la Lol sur les Indiens -

Cher Monsieur,

Auriez-vous l'amabilité de
nous faire parvenir, de toute urgence, une copie certi-
fiée du jugement rendu par la Cour Supréme dans la cause-
de droits constitutionnels concernant certaines disposi-
tions de la Loi régissant les Indiens, que cette Cour a
€tudiées au regard de la Déclaration Canadienne des Droits

de 1'Homme.

Vous remerciant vivement &
l'avance de votre collaboration, nous demeurons

Vos bien dévoués,

égézﬁ/ﬂ V= LA/)Z;{fZ_ L/”L/vé;z’ai?, <&kq o ;Zdéiz .~
Ca

N\

Paul Normandin,

Avocat adgeimt de la Ville.

PN/HOC
SUPREME CGOURT RT. p¢-
RT.
DEC 8 1969 S
AT.
OF CAN
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S 'REME COURT OF CANADA ,l"};"." COUR SUPREME DU CANADA
REGISTRARS CHAMBERS y‘ﬁ/i. J CABINET DU REGISTRAIRE
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e

CANADA

Ottawa, Ontario
K1A OJ1 :
January 25, 1974.
Mr. Robert Taylor,
1328 Military Trail,

West Hill, Ontario.
M1C 1A5

RE: Our file: 11026
Dear Sir:

Pursuant ta our telephone conversation
of the 24th instant, enclosed are the Case book and
factums in the above mentioned appeal.

Please return them to me when they

have served there purpose.

Yours truly,

Edouard J. Bisson,
Clerk of Process.

Encls,
EJB/gc



IF NOT DELIVERED
RETURN TO

ON HER MAJESTY’S SERVICE
SERVICE DE SA MAJESTE

BY MESSENGER

BY HAND

THE REGISTRAR

SUPREME COURT OF CANADA

OTTAWA

DEPARTMENT OF JUSTICE

OTTAWA

CANADA

POSTAGE PAID
PORT PAYE

SI NON RECLAMEE
PRIERE DE RETOURNER AU
MINISTERE DE LA JUSTICE
OTTAWA
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COUR_SUPREME DU CANADA

SA MAJESTE LA REINE

C °

JOSEPH DRYBONES

CORAM: Le Juge en chef et les Juges
Fauteux, Abbott, Martland, Judson,
Ritchie, Hall, Spence et Pigeon.

LE JUGE ABBOTT:

Les faits pertinents, qui ne sont pas
contestés, sont relatés dans les motifs de mes colldgues
les Juges Ritchie et Pigeon, que j'ai eu le privilége
de lire.

Ltinterprétation de la Déclaration des

droits qu'ont adoptée les tribunaux des Territoires im-
plique nécessairement que le Parlement a délégué une
partie importante de sa compétence législative aux tri-
bunaux. Son pouvoir de le faire est incontestable mais,
a2 mon avis, il faudrait que les termes emplcyés soient
des plus clairs pour préter au Parlement l'intention
d'adresser aux tribunaux une telle invitation a 1légifé-
rer par le processus judiciaire. Je ne trouve pas que

ltart. 2 de la Déclaration des droits exprime cette in-

tention. Au contraire, je partage l'opinion exprime
par le Juge en chef, par mon collegue le Juge Pigeon
et par le Juge Davey, alors Juge d'appel, dans l'affai-

re Gonzales, & 1'effet qu'd 1'égard de la législation



antérieure 1'article ne donne qu'une simple régle d'in-
terprétation.

Je disposerais du pourvoi de la méme

fagon que mon collégue le Juge Pigeon.
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COUR SUPREME DU CANADA

SA MAJESTE LA REINE

C.

JOSEPH DRYBONES

CORAM: Le Juge en chef et les Juges
Fauteux, Abbott, Martland, Judson,
Ritchie, Hall, Spence et Pigeon.

LE JUGE ABBOTT:

Les faits pertinents, qui ne sont pas
contestés, sont relatés dans les motifs de mes collégues
les Juges Ritchie et Pigeon, que j'ai eu le privilége

de .lire.

Ltinterprétation de la Déclaration des
droits qu'ont adoptée les tribunaux des Territoires im-
plique nécessairement que le Parlement a délégué une
partie importante de sa compétence législative aux tri-
bunaux. Son pouvoilr de le faire est incontestable mais,
4 mon avis, il faudrait que les termes employés soient
des plus clairs pour préter au Parlement l'intention
dtadresser aux tribunaux une telle invitation a 1légifé-
rer par le processus Jjudicilaire. Je ne trouve pas que

l'art. 2 de la Déclaration des droits exprime cette in-

tention. Au contraire, je partage l'opinion exprimée
par le Juge en chef, par mon collégue le Juge Pigeon
et par le Juge Davey, alors Juge d'appel, dans ltaffai-

re Gonzales, a 1l'effet qu'a 1l'égard de la législation




antérieure 1l'article ne donne qu'une simple régle d'in-
terprétation.
Je disposerais du pourvei de la méme

fagon que mon collégue le Juge Pigeon.
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IN THE SUPREME COURT OF CANADA

HER MAJESTY THE QUEEN

JOSEPH DRYBONES

CORAM: The Chief Justice and Fauteux,
Abbott, Martland, Judson, Ritchie,
Hall, Spence and Pigeon JJ.

PIGEON J,

The respondent is an Indian and the following
charge was made against him before a magistrate in the
Northwest Territories, namely that he,

On or about the &th of April, 1967 at Yellowknife
in the Northwest Territories, being an Indian,

was unlawfully intoxicated off a reserve, contrary
to s. 94(b) of the Indian Act.

Respondent pleaded guilty and was sentenced to
a fine of $10 and costs., On his appeal to the Territorial
Court, he was allowed to withdraw his plea of guilty.

Having then pleaded not guilty, he raised the contention

that Section 94(b) of the Indian Act has been rendered

inoperative by the Canadian Bill of Rights (8-9 Eliz.II,

ch. U4, hereinafter called the "Bill"). This contention
was accepted by Mr. Justice Morrow and the charge dismissed.

On appeal by the Crown to the Court of Appeal
for the Northwest Territories, that Court refused to follow
the contrary decision of the Court of Appeal of British

Columbia in Regina v. Gonzales (37 W.W.R. 257) and affirmed

the acquittal.



The Crown now appeals to this Court by spectal
leave,

The question before us is essentially whether,
in respect of existing federal legislation, Section 2 of
the Bill enacts a canon of construction or casts upon the
courts the task of removing therefrom, whenever the ques-
tion is raised, every provision that may be considered
as being in conflict with the enumerated rights and free-
doms, In thus stating the question I am not unmindful of
the fact that, due to the definition in Section 5.2 of
the expression "law of Canada", Section 2 applies to sub-
sequent federal statutes equally as to existing legisla-
tion. However, because different consgiderations may concei-
vably apply in the case of subsequent statutes, I find it
desirable to go no further than necessary for the decision
of the case at hand which has to do with existing legisla-
tion.

Before considering any enacting clause I must
note that the Bill is prefaced by a preamble, as follows:

The Parliament of Canada, affirming that the
Canadian Nation is founded upon principles that
acknowledge the supremacy of God, the dignilty

and worth of the human person and the position

of the family in a society of free men and free
institutions:

Affirming also that men and institutions remain
free only when freedom is founded upon respect
for moral and spiritual values and the rule of
law:

And being desirous of enghrining these principles
and the human rights and fundamental freedoms
derived from them, in a Bill of Rights which shall
reflect the respect of Parliament for its consti-
tutional authority and which shall ensure the
protection of these rights and freedoms in Canada:

Then, after the enacting formula and the title "Part I -

Bill of Rights", Section 1 is in the following terms:
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1. It is hereby recognized and declared that in
Canada there have existed and shall continue to
exist without discrimination by reason of race,
national origin, colour, religion or sex, the
following human rights and fundamental freedoms,
namely,
(a) the right of the individual to life, liberty
security of the person and enjoyment of property,
and the right not to be deprived thereof except
by due process of law;

(b) the right of the individual to equality
before the law and the protection of the law:

(c) freedom of religion:

(d) freedom of speech:

(e) freedom of assembly and association: and
(f) freedom of the press.

In considering the provisions just quoted, one
must observe that the Bill itself begins by a solemn de-
claration by Parliament in the form of an enactment that,
in Canada, the enumerated rights and freedoms '"have existed

.". This statement is the

and shall continue to exist
essential element of the very first provision of the Bill
and it is absolutely unqualified. It is the starting point
of that legislation and I have great difficulty in recon-
ciling it with the contention that in fact those rights
and freedoms were not wholly and completely existing but
were restricted by any number of statutory and other pro-
visions infringing thereon.

There can be no doubt that in enacting legisla-

tion Parliament is presumed to be aware of the state of

the law (Walker v. The King, 1939, S.C.R. 214). A fortiori

must 1t be so when the enactment itself has reference

thereto. Where is the extent of existing human rights and
fundamental freedoms to be ascertained if not by reference
to the statute books and other legislative instrumenfs as

well as to the decisions of the courts?
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It must also be considered that the rights and
freedoms enumerated in Section 1 are not legal concepts
of precise and invariable content. If those words were
to be taken by themselves, a great deal would be left
undefined. However, by declaring those risghts and freedoms
as they existed a large measure of precision was supplied.
Is this not an important purpose of Section 1 and a very
effective way of defining some key words of the enactment?
In the instant case, the question whether all
existing legislation should be considered as in accordance
with the non-discrimination principle cannot fail to
come immediately to mind seeing that it arises directly

out of Head 24 of Section 91 of the B.N.A, Act whereby

Parliament has exclusive legislative authority over
"Indians, and Lands reserved for the Indians",

As was pointed out by Riddell J. in Rex v. Martin (1917,

29 C.C.C, 189, at p. 192), this provision confers legisla-
tive authority over the Indians gg@ Indians and not other-
wise., Its very object in so far as it relates to Indians,
as opposed to Lands reserved for the Indians, is to enable
the Parliament of Canada to make legislation applicable
only to Indians as such and therefore not applicable to
Canadian citizens generally. This legislative authority

is obviously intended to be exercized over matters that
are, as regards persons other than Indians, within the
exclusive legislative authority of the Provinces. Complete
uniformity in provincial legislation is clearly not to be
expected, not to mention the fact that further diversity
must also result from special legislation for the terri-
tories. Equality before the law in the sense in which it
was understood in the Courts below would require the

Indians to be subject in every province to the same rules
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below have effectively done is not to apply the statute,

the Indian Act, but to decline to apply it.

The strongest argument against viewing Section
2 as a canon of construction is undoubtedly that the ex-
ception "unless it is expressly declared by an Act of the
Parliament of Canada that it shall operate notwithstanding

the Canadian Bill of Rights" is thereby deprived of any

practical meaning. It cannot be denied that the operation
of a rule of construction is not normally subject to such
a qualification. On the contrary, the principle is that
it has no effect against the clearly expressed will of
Parliament in whatever form it is put.

On the other hand, in seeking to gilve effect to
some words in Section 2 that cannot for obvious reasons be
applicable to any existing law, one must always bear in
mind the very starting point of the Bill, namely that the
rights and freedoms therein recognized are declared as
existing, not as being introduced or expanded. If in
Section 1 the act means what it says and recognizes and
declares existing rights and freedoms only, nothing more
than proper construction of existing laws in accordance
with the Bill is required to accomplish the intended result.
There can never be any necessity for declaring any of
them inoperative as coming in conflict with the rights and
freedoms defined in the Bill seeing that these are declared
as existing in them. Thus, it appears to me that Section 2
cannot be construed as sugegested by respondent without
coming in conflict with Section 1.

If, with respect to existing legislation, we had
to choose between reading Section 1 as written and falling
to adopt a construction of Section 2 that gives some meaning-

ful effect to the exception, it seems to me that the choice
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should be in favour of giving paramount effect to Section
1. It is the provision establishing the principle on which
the whole act rests.

Another compelling reason is the presumption
against implicit alteration of the law, Parliament must
not be presumed to have intended to depart from the existing
law any further than expressly stated (Maxwell, On Inter-

pretation of Statutes, 9th Ed. p. &4, cited in Duchesneau

v. Cook , 1955, S,.,C.R., 207 at p. 215). In the present case,
the Jjudgments below hold in effect that Parliament in
enacting the Bill has implicitly repealed not only a large

part of the Indian Act but also the fundamental principle

that the duty of the courts is to apply the law as written
and they are in no case authorized to fail to give effect
to the clearly expressed will of Parliament. It would be

a radical departure from this basic British constitutional
rule to enact that henceforth the courts are to declare
inoperative all enactments that are considered as not in
conformity with some lesgal principles stated in very
general language, or rather merely enumerated without any
definition,

The meaning of such expressions as "due process
of law", "equality before the law", "freedom of religion”,
"freedom of speech", is in truth largely unlimited and
undefined. According to individual views and the evolution
of current ideas, the actual content of such legal concepts
is apt to expand and to vary as is strikingly apparent in
other countries. In the traditional British system that is

our own by virtue of the B.N.,A. Act, the responsibility for

updating the statutes in this changing world rests exclu-
sively upon Parliament. If the Parliament of Canada intended

to depart from that principle in enacting the Bill, one
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would expect to find clear language expressing that inten-
tion. On the contrary, what do we find in Section 1 but an
apparent desire to adhere to the traditional principle and
to avoid the uncertainties inherent in broadly worded
enactments by tying the broad words to the large body of
existing law and in effect declaring the recognized human
rights and fundamental freedoms to be as existing in the
laws of Canada.

I fail to see how it can be considered that by
taking this to be the fundamental intention, the apparent
character of the Bill is not fully recognized. I also fail
to see how it can be said that to read Section 2 as little
more than a rule of construction is to fail to give effect
to the Bill. On what basis is it assumed that anything
else was intended in an act that is not of a constitutional
character?

That canons of construction are of less importance
than constitutional rules does not mean that they are of
minimal importance. For instance, in our legal system, the
rule against retrospective operation of enactments as well
as the principle that a criminal offence requires mens rea
are nothing more than canons of construction. It certainly
does not mean that they are of secondary importance. Deci-

sions such as Beaver v. The Queen (1957, S.C.R. 531),

The Queen v. King (1962, S.C.R. 746) clearly show how

far-reaching such principles are. If the Canadian Parliament
should consider it desirable to enshrine them in a statute,
would it be contended that those who subsequently read it

as not altering their fundamental nature and letting them
remain canons of construction are failing to give it effect?

On the whole, I cannot find in the Canadian Bill

of Rights anything clearly showing that Parliament intended
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to establish concerning human rights and fundamental free-
doms some overriding general principles to be enforced by
the courts against the clearly expressed will of Parliament
in statutes existing at the time. In my opinion, Parliament
did nothing more than instruct the courts to construe and
apply those laws in accordance with the principles enun-
ciated in the Bill on the basis that the recognized rights
and freedoms did exist, not that they were to be brought
into existence by the courts.

For those reasons I would allow the appeal,
reverse the judgments of the Court of Appeal and of the
Territorial Court of the Northwest Territories, and re-
establigh the conviction and sentence. In view of the
terms of the order granting leave to appeal, it is presumed
that suitable arrangements have been made for the costs of
representation of the respondent and therefore, no order
requires to be made in that regard.

Since writing the above I have had the advantage
of reading the reasons of the Chief Justice and I wish to

add that I agree with his observations entirely.
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LE JUGE PIGEON:

L'intimé est un Indien et l'accusation
suivante a été portée contre lui devant un Magistrat des
Territoires du Nord-Ouest, savoir que,

"Le 8 avril 1967, ou vers cette date, &
Yellowknife, dans les Territoires du Nord-
Ouest, étant un Indien, il était ivre hors
d'une réserve, illégalement, en contraven-
tion des dispositions de l'article 94 b) de
la Loi sur les Indiens™".

Ltintimé a plaidé coupable et a été con-
damné 3 une amende de $10 et aux frais. A l'occasion de
son appel & la Cour Territoriale, on lui a permis de ré-
tracter son plaidoyer de culpabilité. Ayant plaidé non
coupable, 1t'intimé a soutenu que l'article 94 b) de la
Loi sur les Indiens avait été rendu inopérant par la

~

Déclaration canadienne des droits (8-9 Eliz. IT, ch. 44,

que j'appellerai ci-apreés la "Déclaration"). Cet argu-
ment a été accueilli par le Juge Morrow et l'accusation
a été rejetée.

La Couronne en a appelé a la Cour d'appel
des Territoires du Nord-Ouest. Cette Cour a refusé de

suivre la décision contraire de la Cour d'appel de la



Colombie-Britannique dans Regina v. Gonzales (37 W.W.R.

p. 257) et elle a confirmé l'acquittement.

La Couronne en appelle maintenant a notre
Cour, en vertu d'une permission spéciale.

La question dont nbus sommes saisis est
de savoir si, a 1'égard de la législation fédérale exis-

tante, l'article 2 de la Déclaration édicte une régle

d'interprétation ou impose aux tribunaux la téche de
retrancher de cette législation, chaque fois que la ques-
tion est soulevée, toute disposition qui peut étre con-
sidérée en conflit avec les droits et libertés énumérés.
En énongant ainsi la question, je n'oublie pas que, du
fait de la définition de l'expression "loi du Canada"
a ltarticle 5.2, 1l'article 2 s'applique aux lois fédéra-
les 4 venir aussi bien qu'a la législation existante.
Toutefois, parce qu'il n'est pas impossible que d'autres
considérations entrent en jeu lorsqu'il s'agira des lois
a4 venir, il me semble opportun de ne pas aller plus
loin qu'il est nécessaire pour en arriver & une décision
dans cette affaire, qui ne concerne que la législation
existante.

Avant d'en considérer les dispositions,

je dois noter que la Déclaration comporte un préambule,

qui se 1lit comme suit: !

Le Parlement du Canada proclame que la nation
canadienne repose sur des principes qui re-
connaissent la suprématie de Dieu, la dignite
et la valeur de la personne humaine ainsi que
le rdle de la famille dans une société d'hom-
mes libres et d'institutions libres;

I1 proclame en outre gque les hommes et les
institutions ne demeurent libres que dans la
mesure ol la liberté s'inspire du respect des
valeurs morales et spirituelles et du régne du
droit;



Et afin d'expliciter ces principes ainsi
que les droits de l'homme et les libertés
fondamentales qui en découlent, dans une
Déclaration de droits qui respecte la com-
pétence législative du Parlement du Canada
et qui assure & sa population la protection
de ces droits et de ces libertés;

Ensuite, aprés la formule de promulgation et le titre
"Partie I - Déclaration des Droits", l'article 1 est
énoncé dans les termes suivants:

1. T1 est par les présentes reconnu et dé-
claré que les droits de 1l'homme et les liber-
tés fondamentales ci-aprés énoncés ont existé
et continueront a exister pour tout individu
au Canada quels que solent sa race, son origi-
ne nationale, sa couleur, sa religion ou son
sexe:

a) le droit de 1'individu 4 la vie, a la
liberté, a la sécurité de la personne
ainsi qu'a la jouissance de ses biens,
et le droit de ne s'en voir privé que
par l'application réguliere de la loi;

b) 1le droit de 1'individu & 1'égalité de-
vant la loi et a la protection de la
lods

c) la liberté de religion;

d) 1la liberté de parole;

e) 1la liberté de réunion et d'association,
et

f) 1la liberté de la presse.
En considérant les dispositions que je viens

de citer, il faut observer que la Déclaration elle-méme

débute par une déclaration solennelle du Parlement, sous
forme de loi portant que, au Candda, les droits et liber-
tés énumérés "ont existé et continueront a exister ...".
Cette déclaration est 1'élément essentiel de la premiére

disposition de la Déclaration et elle n'est assortie d'au-

cune réserve. Elle est le point de départ de cette loi
et il n'est pas facile de la concilier avec la prétention
qu'en fait ces droits et libertés n'étaient pas entiére-

ment et complétement existants, mais étaient restreints



par un nombre indéterminé de dispositions, statutaires
et autres, a l'encontre.

I1 ne fait pas de doute que lorsqu'il
édicte des lois le Parlement est présumé au courant de

1'état du droit (Walker c. Le Roi, 1939, R.C.S. 214).

A fortiori, doit-il en &tre ainsi lorsque le texte méme

de la loi y fait allusion. Comment peut-on déterminer

la portée des droits de 1l'homme et des libertés fondamen-
tales existants si ce n'est en se reportant au texte des
lois et autres actes législatifs, ainsi qu'taux décisions
des tribunaux?

I1 faut aussi tenir compte du fait que
les droits et libertés énumérés a l'article 1 ne sont
pas des concepts juridiques ayant uﬁ contenu précis et
invariable. S'il fallait les considérer isolément, beau-
coup resterait a4 définir. Toutefois, en déclarant ces
droits et libertés comme ils existaient, on les a gran-
dement précisés. N'est-ce pas 1lda un but important de
ltarticle 1 et une fagon trés efficace de définir certains
mots clés de la Déclaration?

Dans la présente cause, la question de
savoir si toute la législation exitante doit étre consi-
dérée conforme au principe de non-discrimination ne peut
manquer de venir immédiatement & l'esprit vu qu'elle dé-
coule directement du chef 24 de l'article 91 de 1'Acte

de 1'Amérique du Nord britannique, en vertu duquel le

Parlement a l'autorité législative exclusive sur
"Les Indiens et les terres réservées pour les

Indiens™.



Comme 1'a souligné le Juge Riddell, dans Rex v. Martin

(1917, 29 C.C.C. 189, & la p. 192), cette disposition
confére 1ltautorité législative sur les Indiens en tant
qu'Indiens et non autrement. Son objet méme, en ce qui
concerne les Indiens par opposition aux terres réservées
pour les Indiens, est de permettre au Parlement du Cana-
da d'édicter des lois qui ne s'appliquent qu'aux Indiens
comme tels et qui, par conséquent, ne s'appliquent pas
aux citoyens canadiens en général. Cette autorité 1é-
gislative est évidemment destinée & étre exercée sur des
.matiéres qui, a 1'égard de personnes autres que les In-
diens, relévent de l'autorité législative exclusive des
provinces. On ne peut certainement pas s'attendre a une
uniformité compleéte dans la législation provinciale, sans
compter qu'une diversité additionnelle résulte des lois
particuliéres pour les Territoires. L'égalité devant la
loi, au sens que lui ont donné les cours des Territoires,
exigerailt que dans chaque province les Indiens soient
soumis aux mémes régles juridiques que les autres, sous
tout rapport et non seulement en matiere d'ébriété. En
dehors des Territoires, vu la compétence provinciale sur
1'éducation et la santé, les autorités fédérales ne pour-
raient pas facilement fournir ces serviges sans "discri-
mination" au sens des cours des Territoires.

Si 1'un des effets de la Déclaration cana-

dienne des droits est de rendre inopérantes toutes les

dispositions en vertu desquelles les Indiens en tant que
tels ne sont pas traités de la méme fagon que le grand
public, on doit inévitablement conclure que le Parlement,

en édictant la Déclaration, n'a pas seulement modifie




fondamentalement le statut des Indiens par ce procédé
indirect, mais aussi qu'il a assujetti l'exercice futur

de l'autorité législative fédérale sur les Indiens &
ltexigence d'une déclaration expresse "que la loi s'appli-

quera nonobstant la Déclaration canadienne des droits".

J'ai peine & croire que le Parlement avait cette inten-

tion lorsqu'il a édicté la Déclaration. Si l'on enten-

dait supprimer pratiquement la législation fédérale sur les
Indiens, on devrait s'attendre & ce que ce changement im-
portant solt fait explicitement et non subrepticement,
pour ainsi dire.

A 1'article 2, les mots essentiels sont
que toute loi du Canada, sous réserve de l'exception ci-
tée plus haut, "doit s'interpréter et s'appliquer de
maniére & ne pas supprimer, restreindre ou enfreindre"
l'un quelconque des droits ou des libertés reconnus et

déclarés dans la Déclaration. Il stagit de décider si

ces mots édictent plus qu'une régle.d'interprétation.
Pris a la lettre, jé ne le crois pas. "S'interpréter"
ne comporte certainement rien d'autre. "S'appliquer"
exprime-t-il une intention différente? Je ne le pense
pas. Méme si cela peut sembler un truisme, je dois sou-
ligner que ce que 1'intimé demande a cette Cour de faire
et ce que les cours des Territoires ont effectivement

fait, ce n'est pas appliquer la Loi sur les Indiens,

mais bien refuser de l'appliquer.

Lt'argument le plus fort contre cette ma-
niere de voir dans l'article 2 une régle d'interpréta-
tion c'est indubitablement que par 14 1l'exception "a

moins qu'une loi du Parlement du Canada ne déclare
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expressément qu'elle s'appliquera nonobstant la Décla-

ration canadienne des droits" perd tout sens pratique.

On ne peut nier que l'application d'une régle d'interpré-
tation n'est pas normalement soumise a une telle réserve.
Au contraire, le principe est qu'elle n'a aucun effet a
ltencontre de la volonté clairement exprimée du Parlement
sous quelque forme que ce soit.

D'autre part, en cherchant 4 donner un ef-
fet & certains mots de l'article 2 qui, pour des raisons
évidentes, ne sauraient s'appliquer a4 aucune loi existan-
te, il ne faut jamais oublier le point de départ de la

Déclaration, c'est-a-dire que 1l'on y déclare des droits

et libertés reconnus comme existants et non pas qu'on les
introduit ou élargit. Si, a ltarticle 1, la loi signifie
ce qutelle exprime et ne reconnalt et déclare que des
droits et libertés existants, jamais rien de plusAqu’une
interprétation juste des lois existantes conformément a

la Déclaration ne peut €tre nécessaire pour atteindre le

but visé. Il ne peut jamais étre nécessaire d'en déclarer
aucune inopérante en raison d'un conflit avec les droits

et libertés énoncés dans la Déclaration, vu que ceux-ci

sont déclarés comme ils y existent. Il me parait donc
gue 1l'article 2 ne peut pas étre interprété comme le veut
1'intimé sans venir en conflit avec l'article 1.

Si, en ce qui concerne la législation exis-
tante, il fallait choisir entre donner effet & 1l'arti-
cle 1 tel qu'écrit et refuser dt'interpréter ltarticle 2
de fagon & donner un effet & l'exception, il me semble
que le choix devrait donner la prépondérance & l'article
1. C'est la disposition qui établit le principe sur le~

guel toute la loi se fonde.



Une.autre raison qui s'impose c'est la
présomption contre toute modification.implicite du droit.
On ne peut présumer que le Parlement a l'intention de
déroger au droit existant plus qu'il ne le déclare expres-

sément (Maxwell, On Interpretation of Statutes, 9¢ Ed.

p. 84, cité dans Duchesnezu c. Cook, 1955, R.C.S. 207, a

la p. 215). Dans la présente affaire, les jugements
des tribunaux des Territoires décident en fait que le

Parlement, en édictant la Déclaration, a implicitement

abrogé non seulement une grande partie de la Loi sur les

Indiens, mais aussi le principe fondamental que c'est
le devoir des tribunaux d'appliquer la loi telle que ré-
digée, n'étant jamais autorisés & ne pas donner effet &
la volonté clairement exprimée du Parlement. Cela aurait
été une déviation radicale de cette importante régle cons-
titutionnelle britannique que d'édicter que dorénavant les
tribunaux doivent déclarer inopérante toute législation
qu'ils considérent non conforme a certains principes ju-
ridiques énoncés en termes trés généraux, ou plutdt, sim-
plement énumérés sans définition.

En vérité, le sens d'expressions telles
que "l'application réguliére de la loi", "l'égalité de-
vant la loi", "la liberté de religion", "la liberté de
parole", est largement indéfini et presque illimité.
Selon les opinions individuelles et 1'évolution des idées
courantes, le contenu actuel de tels concepts Jjuridiques
est susceptible d'extension et dé variation, comme on
peut le voir de facon frappante dans d'autres pays. Dans
le systéme britannique traditionnel qui est le ndtre en

vertu de 1'Acte de 1'Amérique du Nord britannique, c'est

le Parlement qui est exclusivement responsable de la mise
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& jour de la 1égislation dans notre monde en évolution.
Si le Parlement du Canada avait eu l'intention de déro-

ger 4 ce principe en édictant la Déclaration, on serait

en droit de s'attendre 4 y trouver cette intention clai-
rement exprimée. Au contraire, ce que l'oﬁ trouve a
l'article 1 c'est la volonté manifeste de maintenir le
principe traditionnel et d'éviter l'incertitude inhérente
aux lois rédigées en termes généraux, en rattachant ces
termes généraux a 1l'ensemble du droit existant et, en
fait, en déclarant les droits de l'homme et libertés fon-
damentales reconnus comme 1ls existaient alors dans les
lois du Canada. |

Je ne vois pas comment on peut considérer
que, prendre cela pour l'intention fondamentale, ctesy

méconnaitre le caractére manifeste de la Déclaration. Je

ne vois pas non plus comment on peut dire que, considérer

ltarticle 2 comme rien de plus qu'une régle d'interpré-

tation, c'est ne pas donner effet a la Déclaration. Sur
quoi se fonde-t-on pour présumer que l'on a voulu faire
autre chose dans une loi qui n'a pas de caracteére cons-
titutionnel?

Que les régles d'interprétation soient de
moindre importance que les régles constitutionnelles ne
signifie pas qu'elles sont sans importance. Par exemple,
dans notre systéme juridique, la non-rétroactivité des
lois, de méme que le principe qu'il n'y a pas de crime
sans intention coupable, ne sont rien de plus que des
régles d'interprétation. Cela ne veut certainement pas
dire qu'elles sont d'importance secondaire. Des arréts

comme Beaver c. La Reine (1957, R.C.S. 531) et La Reine
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c. King (1962, R.C.S. 746) montrent clairement & quel
point ces principes sont féconds. Si le Parlement cana-
dien trouvait opportun de les consacrer dans une loi,
prétendrait-on que ceux qui par la suite diraient que
leur nature fondamentale est inchangée et qutelles demeu-
rent des regles d'interprétation, ne donnent pas & cette
loi-la son plein effet?
En définitive, je ne trouve rien dans la

Déclaration canadienne des droits qui démontre clairement

que le Parlement avait l'intention d'établir 4 1'égard des
droits de 1l'homme et des'libertés fohdamentales des prin-
cipes primofdiaux d'ordre général, que les tribunaux de-
vraient appliquer & l'encontre de la volonté clairement
exprimée'du Parlement dans les lois existant & cette épo-
que. k mon avis, le Parlement n'a fait rien de plus que

de prescrire aux tribunaux d'interpréter et d'appliquer

ces lois conformément aux principes énoncés dans la

Déclaration, en considérant que les droits et libertés
reconnus existaient alors et non pas qu'ils seraient éta-
blis par les tfibunaux.

Pour ces motifs, j'accueillerais le pour-
voi, jtinfirmerais 1l'arrét de la Cour d'appel et le ju-
gément de la Cour territoriale des Territoires du Nord-
Ouest, et je rétablirais la condamnation et la sentence.
Vu les conditions de l'ordonnance accordant la permis-
sion d'en appeler, je présume qu'un arrangement satisfai-
sant a été conclu pour les frais d'avocat de 1l'intimé et
qu'aucune directive n'est nécessaire a ce sujet.

Depuis que j'ai écrit ce qui précede, j'ai
eu le privilége de lire les motifs du Juge en chef et je

désire ajouter que je suis entiérement d'accord avec lui.
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IN THE SUPREME COURT OF CANADA

HER MAJESTY THE QUEEN

Vo

JOSEPH DRYBONES

Coram: The Chief Justice and Fauteux, Abbott.
Martland, Judson, Ritchie, kall, Spence
and Pigeon, JJ.

RITCHIE J.:

This 1s an appeal brought with leave of this Court
from a judgment of the Court of Appeal for the Northwest
Territories dismissing an appeal bv the Crown from a judgment
of Mr. Justice W.G. Morrow of the Territorial Court of the
Northwest Territories by which he had acquitted Joseph Drybones
of being "unlawfully intoxicated off a reserve contrary to
s.94(b) of the Indian Act, R.S.C. 1902 Ch. 149, after having
heard an appeal by way of trial de ncvo from a judgment of
Magistrate Anderson-Thompson who had convicted the respondent
of this offence and sentenced him to be fined $10.00 and costs
and in default to spend three days in custody. The full charge
against Drybones was that he,

On or abcut the 8th of April, 1967 at Yellowknife

in the ilorthwest Territories, heing an Indian, was

unlawfully intcxicated ~ff a reserve, contrary to

s.94(b) of the Indian Act,.

The respondent is an Indian and he was indeed intoxi-

cated on the evening of April 8th, 1967, on the premises of

m

the 01d Stope Hotel in Yellowknife in the Northwest Territories
where there iz no "reserve" within the meaning of the Indian

Act,



When he was first arraigned before Magistrate
Anderson-Thompson, Drybones, who spoke no English, pleaded
guilty to this offence, but on appeal to the Territorial Court.
Mr. Justice Morrow found that there was some serious doubt as
to whether he fully appreciated his plea in the lower court and
he was allowed to withdraw that plea whereafter the appeal pro-
ceeded as a trial de nove with a plea of not guilty. Section
94 of the Indian Act reads as follows:

94, An Indian who

(2) has intoxicants in his possession,

(b) is intoxicated, or

(c) makes or manufactures intoxicants

cff a reserve, is guilty of an offence and is liable

on csummary conviction to a fine of not less than ten

dollars and not more than fifty dollars ©r to impris-
cnment for a term not exceeding three months or to
both fine and imprisonment.

I agree with the Court of Appeal that the use of the
words "off a reserve" creates

...an essential element to be proved in any

charge laid under section 9%, But once it is

proved, as it was in the present case, that

the offence was not committed upon a reserve,

the requirement of the section was satisfied.

The fact that there are no reserves in the

Territories is quite irrelevant.

The important question raised by this appeal has its
origin in the fact that in the Northwest Territories it is
not an offences for anyone except an Indian to be intoxicated
otherwise than in a public place. The Liquor Ordinance which
is of general application in the Territories, (R.0.MN.W.T. 1957

Ch. 60s.19(1)) provides that:

No person shall be in an intoxicated condition in
a public place ...

but unlike s.%4% of the Indian Act, there is no provision for
a minimum fine and the maximum term of imprisonment is only
30 days as opposed to 3 months under the Indian Act.

The result is that an Indian who is intoxicated in
his own home "off a reserve" is guilty of an offence and sub-
ject to a minimum fine of not less than $10 or a term of im-

prisonment not exceeding 3 months or both, whereas all other



citizens in the Territories may, if they see fit, become in-
toxicated otherwise than in a public place without committing
any offence at all. And even if any such other citizen is
convicted of being intoxicated in a public place, the only

penalty provided by the Ordinance is "“a fine not exceeding $50

g
or ... imprisonment for a term not exceeding 30 days or ...
both fine and imprisonment."

The argument which was successiully advanced by the
respondent before Mr. Justice Morrow and before the Court of
Appeal was that because of this legislation, Indians in the
Northwest Territories, by reason of their race, are denied
"equality before the law" with thecir fellow Canadians, and that
s.94(b) of the Indian Aet therefore authorizes the abrogat’-
abridgement or infringement of one of the human rights and
fundamental freedoms recognized and declared as existing in
Canada without discrimination by reason of race, pursuant to
the provisicns of the Caradian Bill of Rights, Statutes of Canac-
8-3 Elizabeth II Ch. 44 (hereinafter sometimes referred to as
"The Bill of Rights" or "The Bill") which provides,inter alia:

1. It is hereby recognized and declared that in
Canada there have existed and shall continue tc
exist without discrimiunation by reason of race,
national origin, colour, religion or sex, the
following human rights and fundamental frecedoms,
namely, ...

(b) the right of the individual to equality
before the law and the protecticn of the
law;

2. Every law of Canada shall, unless it is expressly
declared by an Act of the Parliament of Canada that
it shall operate notwithstanding the Canadian Bill of
Rights, bc so construed and applied as not to
abrogate, abridge or infringe, or to authorize the
abrogetion, abridgement or infringement of any of

the rights or freedoms herein recspgnized and

declarad ...

5., (2) The expression 'law c¢f Canada' in Part I
means an Act of the Parliament of Canada enact-’
before or after the coming into force of this Act,
any order, rule or regulation thercunder, and any
law in force in Canada or in any part of Canada at
the commencement o¢f this Act that is subject to be
repcaled, abolished or altered by the Parliament of
Canada.



The Court of Appeal agreed with Mr. Justice Morrow
that s.94%(b) of the Indian Aet is rendered hoperative by reason
of this legislation and the Notice to appeal to this Court is
limited to the single ground

?hat the Court of Appeal in the Northwest Territor-

ies in upholding the decision of the Territorial

Court of the Northwest Territories erred in acquit-

ting the respondent of 'an offence contrary to s.94

(b) of the Indian Act, R.S.C. 1952 Ch. 149 on the

ground that s.894 of the Indian Act is rendered in-

operative by reason of the Canadian Bill of Rights,

Stat. Can. 1960 Ch.uu,'

It was contended on behalf of the appellant that the
reasoning and conclusion of the courts below makes the question
of whether s.394 has been rendered inoperative by the BZill of
Rights dependent upon whether or net the law of any province cr
territory makes it an offence tc be intoxicated otherwise than
in a public place and that its operation could therefore not
only vary from place to nlace in Canada but also from time to
time, depending upon amendments which might be made to the pro-
vincial or territorial legislation. I can, howaver, find no
room for the application of this argument in the present case
as the ordinance in question is a law of Canada within the
meaning of s.5(2) of the Bill of Rights (see Northwest Terri.
tories Act, R.S.C. 1952 Ch. 195 s.17), and it is a law of
general application in the Territories, whereas the Indian Act
is, of course, also a law of Canada although it has special
application to Indians alone.

The question of whether s.94 of the Indian Act is
rendered inoperative by reason of the provisions of the Bill of
Rights on the ground that it abrogates,abridges or infringes

the right of Canadians of the Indian race to ™equality before

the law" was considered by the Court of Appeal of British



Columbia in Regina v. Gonzales, 37 W.W.R. ;57 where Tysoe, J.A.,
speaking for the majority of the Court, concluded that:

Sec. 94(a) of the Imndian Act does not abrogate or
infringe the right of the appellant to 'equality
before the.law' as I understand it. Sec. 2 of the
Canadian Bill of Rights does not therefore affect
it
(as he then was)
In reaching the same conclusion, Davey, J.A.,/who wrote separate

reasons for judgment from the other two members of the Court,
took the view that sec. (1) of the Bill of Rights should be
treated as merely providing a canon of construction for the
interpretation of legislation existing at the time when the
statute was enacted. The learned judgecsaid:

In so far as existing legislation does not offend
against any of the matters specifically mentioned

in clauses (a) to (g) of sec. 2, but is said tc
otherwise infringe upon some of the human rights

and fundamental freedoms declared in sec. 1, in

my opinion the section does not repeal such legis-
lation either expressly or by implication. On the
contrary, it expressly recognizes the continued
existence of such legislation, but provides that it
shall be construed and applied so as not to derogate
from those rights and freedoms. By that it seems
merely to provide a canon or rule of interpretation
for such legislation. The very language of sec. 2,
'...be so construed and applied as not to abrogate
...' assumes that the prior Act may be sensibly con-
strued and applied in a way that will avoid derogat-
ing from the rights and freedoms declared in sec. 1.
If the nrior legislation cannot be so construed -~~~
appli=d sensibly, then the ffect of sec. 2 is
exhausted, and the prior legislation .must prevail
according to its plain meaning.

The application of that rule of construction to
existing legislation may require a change in the
judicial interpretation of some statutes where the
language permits and thus change the law.

The difficulty with sec. 94(a) of the Indian Act is
that it admits of no construction . application

that would avoid conflict with sec. 1(b) of the
Canadian Bill of Rights as appellant's counsel inter-
prets it. Since the effect of the Canadian Bill of
Rights is not to repeal such legislation, it is the
duty of the courts to apply sec. 94(a) in the only

way its plain language permits, and that the learned
magistrate did when he convicted.

This proposition appears to me to strike at the very
foundations of the Bill of Rights and to convert it from its

apparent character as a statutory declaration of the fundamen+-~



human rights and freedoms which it recognizes, into being little
more than a rule for the construction of federal statutes, but
as this approach has found favour with some eminent legal comm-
entators, it seems to me to be important that pricrity should
be given to a consideration of it.

I will hereafter refer to the case of Robertson and
Rosetanni v. The Queen, 1963 S.C.R. 651, but in the present con-
text I mention it only to say that like the courts below I
agree with what was said by the present Chief Justice in his
dissenting rcasons for judgment when commenting on the above
view expressed by Mr. Justice Davey. He there said, a page
662 ¢

With the greatest respect I find myself unable to

agree with this view. The imperative words of s.2

of the Canadian Bill of Rights, quoted above, appear

to me to require the courts to refuse to apply any

law, coming within the legislative authority of

Parliament, which infringes freedom of religion

unless it is expressly declared by an Act of Parlia-

ment that the law which does so infringe shall

operate notwithstanding the Canadian Bill of Rights.

As already pointed out s.5(2), quoted above, makes

it plain that the Canadian Bill of Rights is to

apply to all laws of Canada already in existence at

the time it came into force as well as tc those

thereafter enacted. In my cpinion where there is

irreconcilable conflict between another Act of

Parliament and the Canadian Bill of Rights the

latter must prevail,
I do not find that this cxpression of opinion in any way con-
flicts with the reasoning of the majority of this Court in
Robertson and Rosetanni v. The Queen, supra, which held that
there was no conflict between the impugned section of the Lord's
Day Aet and the Bill of Rights.

I am, however, with respect, of the opinion that Mr.
Justice Davey's reasoning is untenable on another ground. The
result of that reasoning is to conclude that any law of Canada
which can only be "construed and applied sensibly" so that it
offends against the Bill of Rights, is to operate notwithstand-
ing the provisions of that Bill. I am unable to reconcile this

interpretation with the' opening words of s.2 where it is pro-

vided that:



shall
Every law of Canadaflunléss it 1is expressly declared
by an Act of the Parliament of Canada that it shall
operate notwithstanding the Canadian Bill of Rights,
be so construed and applied as not to abrogate ...

The italics are my own.

If Mr. Justice Davey's reasoning were correct and the
Bill of Rights were to be construed as meaning that all laws of
Canada which clearly offend the Bill were to operate notwith-
standing its provisions, then the words which I have italisized
in section 2 would be superfluous unless it be suggested that
Parliament intended to reserve unto itself the right to exclude
from the effect of the Bill of Rights only such statutes as are
unclear in their meaning.

It secms to me that a more realistic meaning must be
given to the words in question and they afford, in my view, the
clearest indication that s. 2 is intended to mean and does
mean that if a law of Canada cannot be "sensibly construed and
applied" so that it does not abrogate, abridge or infringe
one of the rights and freedoms recognized and declared by the
Bill, then such law is inoperative “unless it is expressly
declared by an Act of the Parliament of Canada that it shall
operate notwithstanding the Canadian Bill of Rights”™..

I think a declaration by the courts that a section
or portion of a section of a statute is inoperative is to be
distinguished from the repeal of such a section and is to be
confined to the particular circumstances of the case in which
the declaration is made. The situation appears to me to be
somewhat analogous to a case where valid provincial legislation
in an otherwise uncccupied field ceases to be operative by
reason of conflictin g federal legislation.

I think it is desirable at this stage to deal with
the submission made on behalf of the appellant to the effect
that the rights and freedoms recognized and declared by the
Bill of Rights must have reference to and be circumscribed by
the laws of Canada as they existed on the 10th of August, 1960,

when the Bill was passed, which laws included s.94% of the



Indiqn Aet. This submission is based in large measure on the
following paragraph from the reasons for judgment of this Court
in Robertson and Rosetanni v. The Queen, supra, where it was
said:
It is to be noted at the outset that the Canadian
Bill of Rights is not concerned with 'human rights
and funcamental freedoms' in any abstract sense but
rather with such rights and freedoms as existed in
Canada immediately before the statute was enacted
(see also s.5(1)). It is therefore the 'religious
freedom' then existing in this country that is
safeguarded by the provisions of s.2 ...
What was at issue in that casz was whether the Lord's
Day Aet, in providing that "it shall be unlawful for any person
on the Lord's Day ... to carry on or transact any business of
his ordinary calling..." abrogated, abridged or infringed the
right to "freedom of religion”, and it was contended on behalf
of the appellant that the phrase "freedom of religion" as uscd
in the B<ll of Rights meant "freedom to enjoy the freedom which
my own religion allows without being confined by restrictions
imposed by Parliament for the purpose of enforcing the tenets
of a faith to which I do not subscribe". 1In considering this
contention, it became necessary to examine the decided cases

in order to determine what was the accepted meaning of "freedr—

of religion" as it existed in Canada immediately before the

©

Bill of Rights was enacted and the last-qucted excernt from
the reasons for justment must, in my view, be read in this
sense. This appears to me to be confirmed by the succeeding
paragraph of these reasons where it is said:
It is accordingly of first importance to understand
the concept of religious freedom which was recognized
in this country before the enactment of the Bill of
Rights and after the enactment of the Lord's Day
Aet in its present form.
If it had been accepted that the right to "freedom of
religion" as declared in the Bill of Rights was circumscribed by
the provisiong of the Canadian statutes in force at the date

of its enactment, there would have been no need, in determining

the validity of the Lord's Day Act to consider the authorities




in order to examine the situation in light of the concept of
religious freedom which was recognized in Canada at the time
of the enactment of the Bill of Rights. It would have been
enough to say that "freecdom of religion" as uscd in the Bill
must mean freedom of religion subject to the provisions of the
Lord's Day Act. This construction would, howaver, have run
contrary to the provisions of s.5(2) of the Bill which makes
it applicable to ecvery"Act of the Parliamcnt of Canada en~z.
ed before or after the coming into force of this Act.-"

In any cvent, it was not necessary to decide this
question in Robertsomn and Rosetanni becausc it was found that
the impugned provisions of the Lord'’s Day Aet and the. Bill of
Rights were not in conflict, and I accordingly do not consider
that case to be any authority for the suggestion that the BZI7

as being _
of Rights is to be treated/subject to federal legislation
¢cxisting at the time of its enactment, and more particularly
I do not consider that the provisions of s.1(b) of the BZIIl of
Rights are to be treated as being in any way limited or affect-
ed by the terms of s.94(b) of the Indian Act.

The right which is here at issues is "the right of
the individual to equality before the law and the protecticn of
the law". Mr. Justice Tysoe, who wrote the reasons for
judgment on behalf of the majority of the Court of Appeal of
British Columbia in the Gonzales Case, supra, expressed the
opinion that as these words occur in the Bill of Rights they
mean

A right of every person to whom a particular law

relates or extends, nc matter what may be a percnn'-s

race, national origin, colour, religion or sex, to
stand on an equal footing with every other perscn

to whom a particuler law rolates or extends and a

right to the protecticn of the law.

(The italics are ¥r. Justice Tysoe's)
Like the members cf the courts below, I cannot agree

with this interpretaticn pursuant to which it seems to me that
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the most glaring discriminatory legislation against a racial
group would have to be construed as recognizing the right of
each of its individual members "to equality before the law', so
long as all the other members are being discriminated against
in the same way.

I think that the word "law" as used in s. 1. (b) of
the Bill of Rights 1is to be construed as meaning "the law of
Canada" as defined in s.5(2) (i.e. Acts of the Parliament of
Canada and any orders, rules or regulations thereunder) and with-
out attempting any exhaustive definition of “equality before thc
law" I think that s.1(b) means at least that no individual or
group of individuals is to be treated more harshly than another
under that law, and I am therefore of opinion that an individual
is denied equality before the law if it is made an offence v~
able at law, on account of his race, for him to do something
which his fellow Canadians are frce to do without having commit-
ted any offence or having been made subject to any penalty.

It is only necessary for the nurpose of deciding this
case for me to say that in my oninion s.94(b) of the Indian Act
is a law of Canada which creates such an offence and that it can
only be construed in such manner that its application would
operate so as to abrogate, abridge or infringe one of the rights
declared and recognized by the Bill of Rights. For the reasons
which I have indicated, I am therefore of opinion that s.9u (R}
is inoperative.

For the purpose of determining the issuc raised by
this appeal it is unnecsssary to express any opinion respecting
the operaticn of any cther section of the Indian Act.

For all the above reasons I would dismiss this

appeal.
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For all the above reascns I would dismiss this

appeals
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Since writing the above I have had the advantage of
reading the reasons for judgment prepared by the Chief Justice
and by Mr. Justice Pigeon which, when recad together, appear to
me to lead to the conclusion that, even on the assumption that
the application of the provisions of prior federal legislation

has the effect of denying equality before the law, and thus dis-

o
l_)\

criminating against, a sector of the population "bv reason of
race”, they must nevertheless be given full effect notwithstand-
ing the provisions of the Bill of Fights. In view of this con-
clusion, I find it necessary to restate the position which I
take in the matter.

I am in full agreement with the Chief Justice that
the question here raised was not decided in the case of Robertson

and Rosetanni v. Her MNajesty the Queen, supra, and that thie

0

the first occasion on which it has become necessary for this
Court to decide it.

In my view under the provisions of section 1 of the
Bill of Rights "the right of the individual to equality before
the law" "without discrimination by reason of race" is recogniz-
ed as a right which exists in Canada, and by sections 2 and 5 of
that Bill it is provided that every law of Canada enacted before
or after the coming into force of the Bill, unless Parliament
makes an express declaration to the contrary, is to be "so con-
strued and applied as not to abrogate, abridge or infringe or
to authorize the abrogation, abridgement or infringement" of any
of the rights so recognized and declared.

It may well be that the implementation of the
Canadian Bill of Rights by the ccurts can give rise to great
difficulties, but in my view full effect must be given to the
terms of section 2 thereof.

The present case discloses laws of Canada which
abrogate, abridge and infringe the right of an individual Indian

to equality before the law and in my opinion if those laws are
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to be applied in accordance with the express language. used by

Parliament in section 2 of the Bill of Rights,

94 (b) of the Indian Act must be declared to
It appears to me to be desirable
that these reasons for judgment are limited

which, under the laws of Canada, it is made

be

an

then section
inoperative.
make it plain
a situation in

offence punish-

able at law on account of race, for a person to do something

which all Canadians who are not members of that race may do with

impunity; in my opinion the same considerations dc not by any

means apply to all the provisions of the Indian Act.
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CORAM: Le Juge en chef, les Juges Fauteux,
Abbott, Martland, Judson, Ritchie,
Hall, Spence et Pigeon.

LE JUGE RITCHIE:

Le pourvoi, que cette Cour a autorisé, est
& l'encontre d'un arrét de la Cour d'appel des Territoires
du Nord-Ouest. Cet arrét a rejeté ltappel de la Couronne
& 1l'encontre d'un Jjugement du Juge W.G. Morrow, de la
Cour territoriale des Territoires du Nord-Ouest acquittant
Joseph Drybones,de l'inculpation d'avoir été ivre hors
d'une réserve, illégélement, en contravention des dispo-

sitions de 1l'art. 94 b) de la Loi sur les Indiens, S.R.C.

1952 ch. 149. La décision du Juge Morrow faisait suite
4 un appel par proces de novo du jugement du Magistrat
Anderson-Thompson qui avait déclaré 1'intimé coupable de
cette infraction et l'avait condamné & payer $10 d'amende
et les frais ou, & défaut, a trois jours de détention.
Ltinculpation de Drybones tenait dans le texte suivant:
(traduction)

"Le 8 avril 1967, ou vers cette date, &

Yellowknife, dans les Territoires du Nord-

Ouest, étant un Indien, il était ivre hors

d'une réserve, illégalement, en contraven-

tion des dispositions de l'article 94 b)
de la Loi sur les Indiens.™




> .
L'intimé est Indien et il était réelle-
ment ivre, le soir du 8 avril 1967, & 1'hétel 0ld Stope,
& Yellowknife, dans les Territoires du Nord-Ouest, ol

il n'y a pas de "réserve" au sens que donne & ce mot la

Loi sur les Indiens.

Traduit devant le Magistrat Anderson-
Thompson, Drybones, qui ne parlait pas l'anglais,
s'avoua coupable de l'infraction précitée. Lors de 1l'ap-
pel, en Cour territoriale, le Juge Morrow doutant beau-
coup que Drybones ait bien compris le sens de son plai-
doyer devant le Magistrat, lui permit de le rétracter
et l'appel se poursuivit comme procés de novo, sur plai-

doyer de non-culpabilité. L'article 94 de la Loi sur les

Indiens se 1it comme sult:

OL. Un Indien qui

a) a des spiritucux en sa possession;

b) est ivre; ou

c) fait ou fabrique des spiritueux

hors d'une réserve, est coupable d'une in-
fraction et passible, sur déclaration som-
maire de culpabilité, d'une amende d'au
moins dix dollars et d'au plus cinquante
dollars ou d'un emprisonnement n'excédant
pas trois mois, ou de l'amende et de l'em-
prisonnement & la fois.

Je conviens avec la Cour d'appel que les
‘mots "hors d'une réserve" constituent (traduction)

",.. un élément essentiel qui doit &tre prou-
vé dans toute accusation portée en vertu de
ltarticle 94. Cependant, une fois qu'il est
prouvé, comme dans l'affaire qui nous inté-
resse, que l'infraction n'a pas été commise
sur une réserve, l'exigence de ltarticle est
satisfaite. Le fait qu'il n'existe pas de
réserve dans les Territoires n'a rien & voir
avec la question."

La question importante dans le présent
appel tient & ce que dans les Territoires du Nord-Ouest
le -fait d'étre ivre, ailleurs que dans un lieu public, ne

constitue une infraction pour personne autre qu'un Indien.




3.

L'ordonnance intitulée The Liquor Ordinance, (R.O.N.W.T.)

1957, ch. 60, art. 19 (1) qui y est d'application géné-
rale, édicte que: (traduction)

"Nul ne doit se trouver en état d!'ébriété
dans un lieu public...™

mais & la différence de l'art. 94 de la Loi sur les In-

diens eile ne prescrit pas une amende mininum et la peine
maximum d'emprisonnement y est de 30 jours alors qu'elle

est de 3 mois en vertu de la Loi sur les Indiens.

I1 s'ensuit donc qu'un Indien qui est ivre
chez lui, mais hors d'une réserve, est coupable d'une
infraction et passible d'une amende d'au moins $10 ou
d'un emprisonnement n'texcédant pas 3 mois ou des deux
peines & la fois, alors que n'importe quel autre citoyen
des Territoires peut, & sa guise, s'enivrer ailleurs que
dans un lieu public, sans commettre une infraction. Et
méme si cet autre citoyen est déclaré coupable de se trou-
ver en état d'ivresse dans un lieu public, la seule peine
que prévoit ltordonnance est: (traduction) "une amende
dtau plus $50. ou... un emprisonnement n'excédant pas
30 jours ou ... les deux peines a la fois."
| Ltintimé a fait valoir avec succes devant
le Juge Morrow et la Cour d'appel qu'en raison de cette
loi, les Indiens des Territoires du Nord-Ouest sont, &
cause de leur race, privés de "1l'égalité devant la loi"
dont jouiésent les autres Canadiens et gqu'en conséquence

ltart. 94 b) de la Loi sur les Indiens autorise la sup-

pression, la diminution ou la transgression de 1l'un des
droits de l'homme et libertés fondamentales reconnus et
déclarés comme existant au Canada pour tout individu,

quelle que soit sa race, par les dispositions de la




Déclaration canadienne des droits, Statuts du Canada,

8-9 Elizabeth II ch. 44 (ci-apreés appelée la "Décla-
ration des droits" ou la "Déclaration"). Celle-ci

décreéte, notamment:

1. Il est par les présentes reconnu et
déclaré que les droits de lthomme et les
libertés fondamentales ci-aprés énoncés

ont existé et continueront & exister pour
tout individu au Canada quels que soient
sa race, son origine nationale, sa couleur,
sa religion ou son sexe: ...

b) le droit de 1'individu & 1'égalité
devant la loi et & la protection
de la loi; ...

2. Toute loi du Canada, & moins gu'une
loi du Parlement du Canada ne déclare ex-
pressément qu'elle s'appliquera nonobstant
la Déclaration canadienne des droits, doit
stinterpréter et s'appliquer de maniere &
ne pas supprimer, restreindre ou enfreindre
1'un quelconque des droits ou des libertés
reconnus et déclarés aux présentes, ni a
en autoriser la suppressiocn, la diminution
ou la transgression, et en particulier,
nulle loi du Canada ne doit s'interpréter
ni stappliquer comme ...

5. (2) Lrtexpression "loi du Canada', &
la Partie I, désigne une loi du Parlement
du Canada, édictée avant ou apreés la mise
en vigueur de la présente loi, ou toute
ordonnance, régle ou reglement étebli sous
son régime, et toute loi exécutoire au
Canada ou dans une partie du Canada lors de
1'entrée en application de la présente loi,
qui est susceptible d'abrogation, d'aboli-
tion ou de modification par le Parlement

du Canada.

La Cour d'appel a été dtaccord avec le

Juge Morrow que ltart. 94 b) de la Loi sur les Indiens

est inopérant par suite de l'adoption de la Déclaration

des droits. Aussi, 1l'avis d'appel & cette Cour se limite-
t-i11 au seul motif suivant: (traduction)

"Que la Cour d'appel des Territoires du
Nord-Ouest, en confirmant la décision de
la Cour territoriale des Territoires du
Nord-Ouest, a fait erreur en acquittant
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ltintimé d'une infraction & ltarticle

94 ©) de la Loi sur les Indiens, S.R.C.
1952, ch. 149, pour le motif que l'art.
94 de la Loi sur les Indiens est rendu
inopérant en raison de la Déclaration
canadienne des droits, S.C. 1960, ch.iL."

On a prétendu au nom de l'appelante que
dtapres le raisonnement et la conslusion des cours des

Territoires la Déclaration des droits rendrait ltart.

9L inopérant pour autant que les législations'provin—
ciales ou territoriales feraient une infraction de 1'é-
tat d'ébriété ailleurs que dans un lieu public; que l‘'ap-
plication de cet article varierait donc non seulement}d’an
endroit & l'autre au Canada, mais aussi d?une époque &
l'autre, suivant les modifications que les provinces ou
territoires pourraient apporter & leurs lois. Je ne vois
pas comment ce raisonnement s'appliquerait & la présente
affaire. L'ordonnance dont 1l est question est une leci

du Canada au sens ol l'entend l'art. 5 (2) de la Déclara-

tion des droits (voir la Loi sur les Territoires du Nord-

Ouest, S.R.C. ch. 195, art. 17), et c'est une loi d'ap-

plication générale dans les Territoires, tan

Q.

is gue la Loi

.sur les Indiens, bien qu'étant aussi une loi du Canada

stapplique aux Indiens seulement.
La Cour d'appel de la Colombie-Britannique

a déja examiné, dans ltaffaire Regina v. Gonzales, 37

W.W.R. 257, la question de savoir si la Déclaration des

droits rend inopérant ltart. 94 de la Loi sur les Indiens

du fai. qu'il supprime, restreint ou enfreint le droit
des Canadiens de race indienne & 1'"égalité devant la
loi", Dans cette affaire-1a, le Juge d'appel Tysoe a
conclu de la facon suivante, au nom de la majorité: (tra-

duction)



"Ltart. 94 a) de la Loi sur les Indiens
ne supprime ni n'enfreint le droit de
1'eppelant & 1'"égalité devant la loi"
comme je l'entends. En conséquence,
ltart, 2 de la Déclaration canadienne

des droits ne l'infirme pas."

Tout en arrivant & la méme conclusion, le
Juge Davey, alors Juge d'appel, qui a donné des mctifs
différents de ceux de ses deux collégues, considéra qu'il

ne faut voir dans ltart. 1 de la Déclaration des droits

qu'une regle d'interprétation des lois en vigueur lors

de l'adoption de la Déclaration. Ce savant Juge a dit:

(traduction)

"Dans le cas ol une loi existante ne va pas |
& l'encontre de ce que mentionnent expres- |
sément les alinéas a) & g) de l'art. 2 mais

on prétend qutelle enfreint autrement certains
des droits de l'homme et libertés fondamentales
énoncés a ltart., 1, j'estime que l'article ne
l'abroge ni expressément ni implicitement. Au
contraire, il reconnait expressément le maintien
en existence de cette loi tout en prévoyantqu'el-
le doit etre interpreétée et appliquée de facon

& ne pas porter atteinte & ces droits et liber-
tés. Il semble ainsi simplement fournir une
regle, un critere d'interprétation de cette loi.
Le libellé méme de l'art. 2 ... solt interprétée
et appliquée de facon & ne pas abroger ..." im-
plique que la loi antérieure peut étre raison-
nablement interprétée et appliquée de facgon &
éviter de porter atteinte aux droits et libertés
énoncés a l'art. 1. Si la loi antérieure ne peut
étre ainsi raisonnablement interprétée et appli-
quée, alors l'art. 2 est sans effet et la loi an-
térieure doit l'emporter conformément & son sens
clair,

I1 se peut que l'application de cette regle d'in-
terprétation aux lois existantes nécessite un
changement dans l'interprétation judiciaire de
certaines lois dont la rédaction le permet et
qu'elle modifie ainsi le droit.

La difficulté quant & 1'art. 9, a) de la Loi
sur les Indiens c'est qu'il ne permet aucune
interprétation qui 1'empéche dtaller a l'en-
contre de l'art. 1 b) de la Déclaration camna-
dienne des droits comme l'interprete l'avocat
de l'appelant. La Déclaration canadienne des




droits n'ayant pas pour effet d'abroger
une telle loi, il incombe aux tribunaux
dTappliquer lt'art. 94 a) de la seule fa-
gon possible dtapres ses termes clairs,
et c'est ce qu'a fait le savant Magistrat
lorsqu'il a prononcé la condamnation."

Cette affirmation me parait saper la base

méme de la Déclaration des droits, méconnaitre son carac-

tere manifeste de déclaration statutaire des droits de
1thomme et des libertés fondamentales qu'elle reconnait,
pour la réduire a n'étre guére plus qu'une régle d'inter-
prétation des lois fédérales. Toutefois, comme cette ma-
niére de voir a rec¢u un accueil favorable aupres d'émi-
nents commentateurs, il me semble important de l'examiner
en premier lieu.

Je citerai plus loin l1l'affaire Robertson

et Rosetanni c. La Reine, 1963 R.C.S. 651, ici je n'en

parlerai que pour dire qu'ad l'instar des tribunaux des
Territoires, je partage l'avis exprimé par le Juge en
chef actuel, dans ses motifs de dissidence, au sujet de
1'opinion précitée du Juge Davey. Voici ce qu'il dit,
& la page 662: (traduction)

"En toute déférence, je ne puis accepter ce
point de vue. A mon avis, les termes impé-
ratifs de l'art. 2 de la Déclaration cana-
dienne des droits, cité plus haut, exigent
des tribunaux qu'ils refusent dtappliquer
toute loi de la compétence législative du
Parlement, qui enfreint la liberté de reli-
gion, & moins qu'une loi du Parlement ne
déclare expressément que la premiere deit
stappliquer nonobstant la Déclaration cana-
dienne des droits. Comme on l'a déja vu,
Ltart. 5 (2) cité plus haut montre bien que
la Déclaration canadienne des droits doit
stappliquer a toutes les lois du Canada
existant au moment ou elle est entrée en vi-
gueur de méme qu'd celles qui sont promul-
guées par la suite. A mon sens, lorsqu'il
y a contradiction irréductible entre une
autre loi du Parlement et la Déclaration
canadienne des droits, cette derniere doit
prévaloir.”




effectivement que, si une loi du Canada ne peut &tre

"raisonnablement interprétée et appliquée" sans sup-
primer, restreindre ou enfreindre un des droits ou ’

libertés reconnus et proclamés dans la Déclaration, une !

telle loi est inopérante "& moins qu'une loi du Parle-
ment du Canada ne déclare expressément qu'elle s'appli-

quera nonobstant la Déclaration canadienne des droits".

Je crois qu'il y a une distinction & faire
entre une déclaration des tribunaux & l'effet qu'un ar-
ticle ou une partie d'un article d'une loi est inopérant
et l'abrogation d'un tel article et qu'il faut restreindre
la déclaration aux circonstances de l'affaire ol elle est
faite. La situation me parait analogue & celle d'une loi
provinciale valide dans un champ autrement inoccupé qui de-
vient inopérante par suite d'une loi fédérale en conflit.

I1 convient maintenant, Jje pense, d'étu-
dier la théorie avancée de la part de l'appelante & 1l'ef-

fet que les droits et libertés reconnus et déclarés dans

la Déclaration des droits doivent é&tre en relation avec

les lois du Canada en vigueur le 10 aolit 1960, date de

la sanction de la Déclaration et &tre délimités par ces

lois, qui comprennent l'art. 94 de la Loi sur les Indiens.

Cette théorie s'appuie principalement sur l'alinéa sui-

vant des motifs de jugement de cette Cour dans l'affaire

Robertson et Rosetanni c¢. La Reine, (précitée): (traduc-
tion)

"Il faut remarquer tout d'aberd que la
Déclaration canadienne des droits ne
stintéresse pas aux '"droits de l'homme
et aux libertés fondamentales" dans un
sens abstrailt mais & ces droits et li-
bertés qui existaient au Canada juste
avant la promulgation de la loi (voir
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également l'art., 5 (1). Ctest donc la

"liberté de religion' alors existante ‘
dans ce pays qui est savvegardée par les
dispositions de ltart. 2..."

La question dans cette affaire-13a était

de savoir si la Lol sur le dimanche, en prescrivant gque

"nul ne peut légalement le dimanche... exercer ou pour -
sulvre une besogne de son état ordinaire..." supprime,
restreint ou enfreint le droit & la "liberté de reli-
gion"., On soutenait de la part de lfappelante que, l'ex-

pression "liberté de religion" dans la Déclaration des

droits, signifie (traduction) "la faculté de jouir de la
liberté que m'accorde ma propre religion, sans &tre as-
treint aux restrictions qu'impose le Parlement pour faire
observer la doctrine d'une foi & laquelle je n'adheére
pas™. Pour examiner cette pfétention, il a fallu étudier
les décisions antérieures et déterminer quelle était la
définition reconnue de la "liberté de religion” comme
elle existailit au Canada Jjuste avant la promulgation de

la Déclaration des droits et c'est dans ce sens, Jje crois, -

gqutil faut lire 1l'extrait des motifs de jugement que je
viens de citer. L'alinéa suivant de ces motifs me pa-
rait le confirmer. Il se 1lit comme suit: (traduction)

"T1l est donc tres important de bien comprendre
le concept de liberté de religion qui était
reconnu dans ce pays avant la promulgation de
la Déclaration des droits et aprés la promul-
gation de la Loi sur le dimanche sous sa forme
actuelle."

Si 1l'on avait admis que les lois du Cana-

da en vigueur au moment de ltadoption de la Déclaration

des droits délimitent le droit & la "liberté de reli-

gion" y mentionné, il n'elit pas été nécessaire, pour

décider de la validité de la Loi sur le dimanche de se

reporter aux précédents pour y étudier la situation &
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la lumiére de 1'idée que l'on se faisait au Canada de
la "liberté de religion” au moment de l'adoption de la

Déclaration des droits. Il elit suffi de dire que 1l'ex-

pression "liberté de religion" au sens que lui donne la

Déclaration des_droits signifie la liberté de religion

sous réserve des dispositions de la Loi sur le dimanche.

Cette interprétation aurait cependant été contraire aux

dispositions de l'art. 5(2) de la Déclaration, disposi-

tions qui la rendent applicable & toute "loi du Parlement
du Canada édictée avant ou aprés la mise en vigueur de
la présente loi."

De toute facon, il n'était pas nécessaire
de statuer sur cette question dans l'affaire Robertson

et Rosetanni parce qu'on a Jjugé que la disposition con-

testée de la Loi sur le dimanche n'est pas en conflit

avec la Déclaration des droits. Aussi, je ne considére

pas que cette décision-la permette de soutenir que la

Déclaration des droits doit &tre considérée comme subor-

donnée aux lois fédérales en vigueur au moment de son
adoption. En particulier, je n'estime pas que le libel-

18 de 1tart. 94 b) de la Loi sur les Indiens limite ou

modifie de quelque fagon les dispositions de ltart. 1 b)

de la Déclaration des droits.

Le droit dont il est question ici est
celui "de 1lt'individu & 1'égalité devant la loi et a la
protection de la loi". Le Juge Tysoe, qui a rédigé les
motifs du jugement au nom de la majorité en Cour d'ap-
pel de la Colombie-~-Britannique dans l'affaire Gonzales
(précitée) exprime 1l'opinion que ces terﬁes, dans la

Déclaration des droits, veulent dire: (traduction)
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"Le droit qu'a toute personne touchée

ou visée par une loi particuliére, q quelle
que soit sa race, son origine natlonale,
sa couleur, sa rellglon ou son sexe,
d'étre sur un pied d'égalité avec Loute
autre personne touchée ou visée par une
loi particuliére, et le droit & la pro-
tection de la 101 o

(Les italiques sont du Juge Tysoe dans le texte original)

Tout comme les juges des Cours des Terri-
toires, je ne puis admettre cette interprétation. Elle
aurait pour conséquence, il me semble, qu'il faudrait
considérer que la loi la plus manifestement discrimina-
toire envers un groupe ethnique recornait & chacun des
membres de ce groupe "1l'égalité devant la loi" si elle
est également discriminatoire & 1'égard de tous les
autres membres du méme groupe.

Je pense que le mot "loi" dans lfart. 1 b)

de la Déclaration des droits doit s'interpréter comme

signifiant une "loi du Canada" au sens de la définition
& 1l'art. 5 (2) (c'est-a~dire, une lci du Parlement cu
Canada, ou une ordonnance, une regle ou un reglement
établis sous son régime). Sans rechercher une défini-
tion compléte de l'expression Mégalité devant la loi™,
je pense que l'art. 1 b) signifie au moins qu'un indi-
vidu ou un groupe d'individus ne doit pas &tre traité
plus durement qufun autre en vertu de la loi. J'en con-
clus donc qu'une personne est privée de 1l'égalité devant
la loi, si pour elle, & cause de sa race, un acte qui,
pour ses concitoyens canadiens, n'est pas une infraction
et n'appelle aucune sanction devient une infraction punis-
sable en justice.

Pour décider la présente affaire, il me



ded

suffit de dire qu'ad mon avis l'art. 94 b) de la Loi sur

les Indiens, qui est une loi du Canada, crée une telle

infraction et qu'en l'interprétant on ne peut que con-
clure que son application supprime, restreint ou enfreint

1lt'un des droits déclarés et reconnus dans la Déclaration

des droits. Pour les motifs que je viens d'indiguer, je

suis donc dtavis que 1l'art. 9L b) est inopéfant.

Pour décider la question ssulends par le
pourvol, il n'est pas nécessaire d'exprimer une opinion
sur l'application d'aucun autre article de la Loi sur

les Indiens.

Pour les motifs ci-dessus, Je suis dtavis
de rejeter le pourvoi.

Depuis la rédaction de ce qui précede, j'ai
eu le privilege de lire les motifs du Juge en chef et du
Juge Pigeon. D'apres ces motifs considérés ccmme un tout,
il faut & mon sens conclure que, méme en présumant que
ltapplication des dispositions d'une loi fédérale anté-

rieure & la Déclaration des droits prive une catégorie de

citoyens du droit & 1'égalité devant la loi & cause de
‘leur origine raciale et est ainsi discriminatoire & leur
égard, il faut appliquer ces dispositions nonobstant

celles de la Déclaration des droits. Ces opinions de mes

collégues m'obligent & réaffirmer mon point de vue & ce
sujet.

Je suis tout & fait d'accord avec le Juge
en chef que le probléme soulevé ici n'a pas été résolu

dans 1'affaire Robertson et Rosetanni c. Ia Reine (pré-

citée) et que clest la premieére fols que cette Cour se

trouve obligée de le résoudre.
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A mon avis, en vertu des dispositions de

1tarticle 1 de la Déclaration des droits "le droit de

1tindividu & 1'égalité devant la loi™ Tquelle que soit
sa race" est reconnu comme un droit quli existe au Cana-

I 2 ]

da et les articles 2 et 5 de la Déclaration décrétent

que toute loi du Canada édictée avant ou aprés la mise

en vigueur de la Déclaration doit, & moins que le Parle-

ment ne déclare expressément le contraire, "s'interpréter
et s'appliquer de maniére & ne pas supprimer, restreindre
ou enfreindre®™ l'un quelconque des droits ainsi reconnus
ni & en "autoriser la suppression, la diminution ocu la
transgression',

I1 est bien possible que l'application ju-

diciaire de la Déclaration canadienne des droits donne

lieu & de grandes difficultés mais, & mon avis, il faut
donner leur plein effet aux dispositions de l'art. 2.

Ltaffaire présentement devant nous démontre
qu'il existe des lois du Canada qui suppriment, restreignent
et enfreignent le droit d'un Indien & 1'égalité devant la
loi et, & mon avis, afin appliquer ces lois en sc confor-
mant aux termes explicites employés par le Parlement &

ltarticle 2 de la Déclaration des dreits il faut déclarer

que ltart. 94 b) de la Loi sur les Indiens est inopérant.

Je crois utile d'affirmer clairement que
ces motifs stappliquent seulement & un cas ou, en vertu
des lois du Canada, est réputé infraction punissable en
droit, pour une personne, & cause de sa race, un acte que
ses concitoyens canadiens qui ne sont pas de cette race
peuvent poser sans encourir aucune sanctiorn.. A mon avis,
cela est bien loin d'étre applicable 4 toutes les dispo-

sitions de la Loi sur les Indiens.
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JOSEPH DRYBONES

CORAM: The Chief Justice, Fauteux, Abbott, Martland,
Judson, Ritchie, Hall, Spence and Pigeon JJ.

HALL J.:

I agree with the reasons of my brother Ritchie
and wish only to add some observations regarding the deci-

sion in Regina v. Gonzales, 37 W.W.R. 257.

The concept that the Canadian Bill of Rights is
operative in the face of a law of Canada only when that law
does not give equality to all persons within the class to
whom that particular law extends or relates, as it was ex-

pressed by Tysoe J.A. at p. 204:

Coming now to sec. 1l(b) of the Canadian Bill of
Rights. The meaning of the word "equality" is well
known. In my opinion, the word "before™ in the ex-
pression "equality before the law,™ in the sense in
which that expression is used in sec. 1l(b) means "in
the presence of." It seems to me this is the key to
the correct interpretation of the expression and makes
it clear that "equality before the law" has nothing to
do with the application of the law equally to everyone
and equal laws for everyone in the sense for which ap-
pellant®s counsel contends, namely, the same laws for
all persons, but to the position occupied by persons
to whom a law relates or extends. They shall be en-
titled to have the law as it exists applied equally
and without fear or favour to all persons to whom it
relates or extends.




is analogous to the position taken by the Supreme Court of

the United States in Plessy v. Ferguson, (1896) 153 U.S.

537, and which was wholly rejected by the same Court in
its historic desegregation judgment Brown v. Board of Edu-

cation, (1953) 347 U.S. 483.

In Plessy v. Ferguson the Court had held that

under the "separate but equal™ doctrine equality of treat-
ment is accorded when the races are provided substantially
equal facilities even though these facilities be separate.

In Brown v. Board of Education the Court held the "iseparate

but equal™ doctrine to be totally invalid.

The social situations in Brown v. Board of Educa-

tion and in the instant case are, of course, very different,
but the basic philosophic concept is the same. The Canadian
Bill of Rights is not fulfilled if it merely equates Indians
with Indians in terms of equality before the law, but can
have validity and meaning only when subject to the single
exception set out in s. 2 it is seen to repudiate discrim-
ination in every law of Canada by reason of race, national
origin, colour, religion or sex in respect of the human
rights and fundamental freedoms set out in s. 1 in what-
ever way that discrimination may manifest itself not only

as between Indian and Indian but as between all Canadians

whether Indian or non-Indian. \
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LE JUGE HALL:

Je suls d'accord avec les motifs de mon col-
légue le Juge Ritchie et voudrais seulement ajouter cer-
taines observations concernant la décision dans Regina

v. Gonzales, 37 W.W.R. 257.

Le concept selon lequel la Déclaration cana-

dienne des droits ne prend effet vis-a-vis d'une loi du

Canada que lorsque cette loi n'accorde pas 1'égalité a

toutes les personnes de la classe visée ou tduchée par

cette loi particuliére, comme 1'a exprimé le Juge Tysoe
de la Cour d'appel, & la page 206L4: (traduction)

"Venons-en maintenant & l'article 1 b) de la
Déclaration canadienne des droits. Le sens
du mot "égalité" est bien connu. A mon avis,
le mot "devant" dans l'expression M"égalité
devant la loi", au sens qui lui est donné

a 1ltarticle 1 b), signifie "en présence de".
Dtaprés moi, c'est la l'interprétation cor-
recte de l'expression et il en ressort que
négalité devant la loi" n'a rien a voir avec
ltapplication de la loi également pour tous
et de lois égales pour tous comme le soutient
1t'avocat de l'appelant, c'est-a-dire les
mémes lois pour tous, mais avec la situation
des personnes visées ou touchées par une

loi. Elles ont le droit de se voir appliquer
la loi telle qu'elle existe, sur un plan d'éga-
lité, sans distinction de personnes,"

est analogue & la position prise par la Cour Supréme des

/
Etats-Unis dans Plessy v. Ferguson, (1896) 153 U.S. 537,




qui a été rejetée en totalité par la méme Cour dans son

jugement historique sur la déségrégation, Brown v. Board

of Education, (1953) 347 U.S. L83.

Dans Plessy v. Ferguson la Cour a jugé qu'en ver-

tu de la doctrine "distinct mais égal" les différentes
races se voient accorder 1'égalité de traitement lorsqu'on
leur fournit des services sensiblement égaux bien que

distincts. Dans Brown v. Board of Education la Cour a

décidé que la doctrine "distinct mais égal" était entié-
rement erronée.
Les situations sociales considérées dans Brown

v. Board of Education et dans la présente cauvse sont,

bien entendu, treés différentes, mais le concept philoso-

phique fondamental est le méme. La Déclaration canadien-

ne des droits n'atteint pas son but si pour 1'égalité de-

vant la loi elle ne fait qu'établir un rapport d'égali-
té entre Indiens et Indiens; elle n'a de valeur et n'a
de sens que lorsque, sous réserve de l'unique exception
énoncée & l'article 2, elle répudie dans chaque loi du
Canada la discrimination en raison de la race, de 1l'o-
rigine nationale, de la couleur, de la religion ou du
sexe & 1'égard des droits de l'homme et des libertés
fondamentales énoncés & l'article 1, de quelque fagon
que cette discrimination puisse se manifester, non seu-
lement entre Indiens et Indiens, mais entre tous les

Canadiens qu'ils soient Indiens ou non-Indiens.






COUR SUPREME DU CANADA

/
SA MAJESTE LA RETNE

C.

JOSEPH DRYBONES

LE JUGE HALL




SUPREME _COURT OF CANADA

HER MAJESTY THE QUEEN

V'

JOSEPH DRYBONES

Coram:- The Chief Justice, Fauteux, Abbott,
Martland, Judson, Ritchie, Hall,
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THE CHIFEEF JUSTICE:-

The relevant facts, which are undisputed, and
the course of the proceedings in the Courts below are set out
in the reasons of my brothers Ritchie and Pigeon which I have
had the advantage of reading.

There is no doubt that, on the facts, the
respondent was guilty of a breach of s. 94(b) of the Indian
Act and the question to be decided is whether that provision
is rendered inoperative by the terms of the Canadian Bill of
Rights, Statutes of Canada 8-9 Elizabeth II, c. 44, herein-
after referred to as the Bill.

In approaching this question I will assume the
correctness of the view that s. 94(b) infringes the right of
the respondent to equality before the law declared by Clause (b,
of s. 1 of the Bill, in that because he is an Indian it renders
him guilty of a punishable offeence by reason of conduct which
would not have been punishahle if indulged in by any person
who was not an Indian.

This is, I believe, the first occasion on whirh
it has become necessary for this Court to decide this question.

In Robertson and Rosetanni v. Her Maiestv the Queen (1963)

S.C.R. 651, the majority were of the view that the impugned



provisions of The Lord's Day Act did not infringe the right

to freedom of religion declared by Clause (c) of s. 1 of the
Bill, and consequently did not deal with the opinion which

I expressed in my dissenting reasons as to the effect of the
Bill on a provision of an Act of Parliament which does infringe
one of the declared rights.

In the case at bar s. 94(b) of the Indian Act
is expressed in plain and unequivocal words. It is not possible
by the application of any rule of construction to give it a
meaning other than that an Indian who is intoxicated off a
reserve is guilty of an offence.

In these circumstances the choice open to us
is to give effect to the section according to its plain
meaning or to declare it inoperative, that is to say, to
declare that the Indian Act is pro .tanto repealed by the Bill.

In Robertson and Rosetanni v. The Queen
(supra) I had to deal with a similar question as in my view
The Lord*'s Day Act did infringe the freedom of religion.

At pages 661 and 652 I used the following words:-
H It remains to consider the reasons for judgment
of Davey J.A. in Regina v. Gongales (1952) 37 C.R.
56, 37 W.W.R., 257, 132 C.C.C., 237, 32 D.L.R.

(2d) 290. At page 239 of the C.C.C. Reports
the learned Justice of Appeal says:

" In so far as existing legislation does
not offend against any of the matters
specifically mentioned in clauses (a) to
(g) of s. 2, but is said to otherwise
infringe upon some of the human rights
and fundamental freedoms declared in s. 1,
in my opinion the section does not repeal
such legislation either expressly or by
implication. On the contrary, it expressly
recognizes the continued existence of such
legislation, but provides that it shall be
Construed and applied so as not to derogate
from those rights and freedoms. By that



3.

it seems merely to provide a canon or

rule of interpretation for such legislation.
The very language of s. 2, 'be so construed
and applied as not to abrogate®™ assumes

that the prior Act may be sensibly construed
and applied in a way that will avoid
derogating from the rights and freedoms
declared in s. 1. If the prior legislation
cannot be so construed and applied sensibly,
then the effect of s. 2 is exhausted, and
the prior legislation must prevail according
to its plain meaning.?’

With the greatest respect I find myself
unable to agree with this view. The imperative
words of s. 2 of the Canadian Bill of Rights, quoted
above, appear to me to require the courts to refuse
to apply any law, coming within the legislative
authority of Parliament, which infringes freedom
of religion unless it is expressly declared by an
Act of Parliament that the law which does so
infringe shall operate notwithstanding the
Canadian Bill of Rights. As already pointed out
s. 5(2),quoted above, makes it plain that the
Canadian Bill of Rights is to apply to all laws
of Canada already in existence at the time it
came into force as well as to those thereafter
enacted. In my opinion where there is ir-
reconcilable conflict between another Act of
Parliament and the Canadian Bill of Rights the
latter must prevail.

Whether the imposition, under penal
sanctions, of a certain standard of religious
conduct on the whole population is desirable is,
of course, a question for Parliament to decide.
But in enacting the Canadian Bill of Rights
Parliament has thrown upon the courts the
responsibility of deciding, in each case in
which the question arises, whether such an
imposition infringes the freedom of religion
in Canada. In the case at bar I have reached
the conclusion that s. 4 of the Lord®s Day Act
does infringe the freedom of religion declared
and preserved in the Canadian Bill of Rights
and must therefore be treated as inoperative.®

After a most anxious reconsideration of the
whole question, in the light of the able arguments addressed
to us by counsel, I have reached the conclusion that the view
expressed by Davey J.A., as he then was, in the words quoted

above is the better one.



The question is whether or not it is the
intention of Parliament to confer the power and impose the
responsibility upon the courts of declaring inoperative any
provision in a Statute of Canada although expressed in clear
and unequivocal terms, the meaning of which after calling in
aid every rule of construction including that prescribed by
s. 2 of the Bill is perfectly plain, if in the view of the
court it infringes any of the rights or freedoms declared by
s, 1 of the Bill.

In approaching this question it must not be
forgotten that the responsibility mentioned above, if imposed
at all, is imposed upon every justice of the peace, magistrate
and judge of any court in the country who is called upon to
apply a Statute of Canada or any order, rule or regulation
made thereunder.

If it were intended that the question should
be answered in the affirmative there would, in my epinion,
have been added after the word "declared” in the seventh line
of the opening paragraph of s. 2 of the Bill some such words
as the following "and if any law of Canada cannot be so
construed and applied it shall be regarded as inoperative or

Bro_tanto repealed®,

What now appears to me to have been the error
in my reasoning in the passage from Robertson and Rosetanni v,
The Queen quoted above is found in the statement that the Bill
requires the courts to refuse to apply any law of Canada which
is successfully impugned as infringing one of the declared rights
or freedoms whereas on the contrary, as Davey J,A. had pointed
out, the Bill directs the courts to apply such a law not to
refuse to apply it.

For these reasons I would dispose of the appeal

as proposed by my brother Pigeon.
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JOSEPH DRYBONES

CORAM: Le Juge en chef et les Juges Fauteux,
Abbott, Martland, Judson, Ritchie,
Hall, Spence et Pigeon

LE JUGE EN CHEF:

Les faits pertinents, qui ne sont pas
contestés, et la marche des procédures dans les cours
des Territoires sont relatés dans les motifs de mes col-
légues les Juges Ritchie et Pigeon, que j'ai eu le pri-
vilége de lire.

En fait 1t'intimé est indubitablement cou-

pable d'avoir enfreint l'art. 94 b) de la Loi sur les

Indiens. Il s'agit de décider si cette disposition est

rendue inopérante par la Déclaration canadienne des

droits, Statuts du Canada 8-9 Elizabeth II, ch. 44, que

jlappellerai ci-aprés la Déclaration.

En abordant cette question, je vais pré-
sumer que ltart. 94 b) enfreint réellement le droit de
ltintimé & 1'égalité devant la loi, tel qu'énoncé a

1'alinéa b) de 1ltarticle 1 de la Déclaration, du fait

que, parce qu'il est un Indien, ce texte le rend coupable
d'une infraction en raison d'une fagon d'agir qui ne
donnerait lieu & aucune sanction pour tout autre qu'un

Indien.



2.

C'est, je crois, la premiére fois que cette
Cour est appelée & trancher cette question. Dans

Robertson et Rosetanni c. La Reine (1963) R.C.S. 651,

la majorité a jugé que les dispositions contestées de

la Loi sur le dimanche n'enfreignaient pas le droit a

la liberté de religion énoncé & 1l'alinéa c¢) de ltarticle

1 de la Déclaration, elle n'a donc pas statué sur 1l'opi-

nion que j'ai exprimée dans mes motifs de dissidence

quant a lteffet de la Déclaration sur une disposition

d'une loi du Parlement qui enfreint 1l'un des droits
énoncés.
Dans la présente cause, ltart. 94 b) de

la Loi sur les Indiens est rédigé en termes clairs et non

équivoques. Aucune régle d'interprétation ne permet
de lui donner un sens autre que celui-ci, savoir: un
Indien qui est ivre hors d'une réserve est coupable
d'une infraction.

Dans les circonstances, le seul choix que
nous ayions est soit d'appliquer l'article suivant son
sens clair, soit de le déclarer inopérant, c'est-a-dire,

de déclarer que la Loi sur les Indiens est, pro tanto,

abrogée par la Déclaration.

Dans Robertson et Rosetanni c. La Reine

(déja citée) jravais & examiner une question semblable,

vu qu'a mon avis la Loi sur le dimanche enfreignait la

liberté de religion. Je me suils exprimé comme suit,
aux pages 661 et 662: (traduction)

"T]l reste 4 considérer les motifs de jugement
du Juge d'appel Davey dans Regina v. Gonzales
(1962) 37 C.R. 56, 37 W.W.R. 257, 132 C.C.C.
237, 32 D.L.R. (2d) 290. A la page 239 des
C.C.C. Reports, le savant Juge d'appel dit:
(traduction)




3

"Dans le cas ol une loi existante ne va pas

d l'encontre de ce que mentionnent expressé-
ment les alinéas a) & g) de l'article 2,

mais on prétend qutelle enfreint autrement
certains des droits de l'homme et des liber-
tés fondamentales énoncés a l'tarticle 1,
j'estime que l'article ne l'abroge ni expres—
sément ni 1mp1101tement Au contraire, il
reconnait expressément le maintien en ex1sten-
ce de cette loi tout en prevoyant qutelle
d01t étre interprétée et appllquee de facon

& ne pas porter atteinte 3 ces droits et
libertés. Il semble ainsi simplement fournir
une regle, un critére d'interprétation de
cette loi. Le libellé méme de l'art. 2"...
solt interprétée et appliquée de fagon & ne
pas abroger..." implique que la loi antérieure
peut étre ralsonnablement interprétée et appli-
quée de facgon & ev1ter de porter atteinte aux
droits et libertés énoncés & ltart. 1. Si

la loi antérieure ne peut étre ainsi inter-
prétée et appliquée, alors l'art. 2 est sans
effet et la loi antérieure doit 1l'emporter
conformément & son sens clair."

En toute déférence, je ne puis accepter ce point
de vue. A mon avis, les termes impératifs de 1l'tar-
ticle 2 de la Déclaration canadienne des droits,
cité plus haut, exigent des tribunaux qu'ils re-
fusent dtappliquer toute loi de la compétence
législative du Parlement, qui enfreint la liber-
té de religion, a moins qu'une loi du Parlement

ne déclare expressément que la premiére doit
s'appliquer nonobstant la Déclaration canadienne
des droits. Comme on l'a déja vu, l'tart. 5(2)

cité plus haut montre bien que la’ Declaratlon
canadienne des droits doit s'appliquer a toutes

les JTois du Canada existant au moment ou elle

est entrée en vigueur de méme qu'a celles qui

sont promulguées par la suite. A mon sens,
lorsqu'il y a contradiction irréductible entre

une autre loi du Parlement et la Déclaration ca-
nadienne des droits, cette derniére doit prevaloir.

C'est évidemment au Parlement qu'il appartient

de décider s'il y a lieu d'imposer, sous peine de
sanctions pénales, certaines normes de conduite
religieuse 4 toute la population. Mais en édic-
tant la Déclaration canadienne des droits, il a
transmis aux tribunaux la responsabilité de déci-
der, chaque fois que la question se pose, si cela
enfreint la liberté de religion au Canada. Dans
la présente cause, j'en suis venu a la conclusion
que ltart. 4 de la Loi sur le dimanche enfreint
la liberté de religion déclarée et garantie par
la Déclaration canadienne des droits et que, par
conséquent, il doit étre déclaré inopérant."




L.

Aprés avoir reconsidéré toute la question
avec beaucoup de soin, & la lumiére des arguments trés
sérieux que nous ont présentés les avocats, j'en suis
venu & la conclusion que l'opinion exprimée par le Juge
Davey, alors Juge d'appel, dans les motifs cités ci-haut,
est celle qu'il faut retenir.

La question est la suivante: Est-ce 1'in-
tention du Parlement de conférer aux tribunaux le pouvoir
et de leur imposer la responsabilité de déclarer inopé-
rante toute disposition d'une loi du Canada si le tribu-
nal est d'avis qu'elle enfreint 1l'un des droits ou 1li-

bertés énoncés a l'art. 1 de la Déclaration, quoique

cette disposition soit exprimée en termes clairs et
non équivoques et que le sens, aprés avoir fait appel &

toutes les régles d'interprétation y compris celle de

ltart. 2 de la Déclaration, demeure parfaitement clair.
En abordant cette question, il ne faut pas
oublier que la responsabilité ci-haut mentionnée, si
elle existe vraiment, est imposée a4 tous les Juges de
paix, Magistrats, et Juges de n'importe quel tribunal
au pays appelés & appliquer une loi du Canada ou une
ordonnance, une régle ou un reglement établis en vertu
d'une telle loi.
Si 1l'on avait voulu que la réponse a cette
question soit affirmative, on aurait, & mon avis, ajouté

& 1l'art. 2 de la Déclaration, quelque chose comme: "et’

si une loi du Canada ne peut €tre ainsi interprétée et
appliquée, elle sera considérée comme inopérante ou

abrogée, pro tanto".



Je crois que dans le passage précité de

mes motifs dans Robertson et Rosetanni c. La Reine mon

erreur a été de dire que la Déclaration exige des tri-

bunaux qu'ils refusent d'appliquer toute loi du Canada
qui enfreint effectivement un des droits ou libertés
énoncés alors qu'au contraire, comme le Juge d'appel

Davey 1l'a signalé, la Déclaration enjoint aux tribunaux

dtappliquer une telle loi et non de refuser de l'appli-

quer.

Pour ces motifs, je disposerais de ce pour-

voi comme le propose mon collégue, le Juge Pigeon.
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IN THE SUPREME COURT OF CANADA

HER MAJESTY THE QUEEN

JOSEPH DRYBONES

Coram: The Chief Justice and Fauteux,
Abbott, Martland, Judson, Ritchie,
Hall, Spence and Pigeon JJ.

ABBOTT J.:

The relevant facts, which are undisputed, are
set out in the reasons of my brothers Ritchie and Pigeon
which I have had the advantage of reading.

The interpretation of the Bill of Rights,

adopted by the courts below, necessarily implies a wide
delegation of the legislative authority of Parliament to

the courts. The power to make such a delegation cannot

be questioned but, in my view, it would require the plainest
words to impute to Parliament an intention to extend to the
courts, such an invitation to engage in judicial legislation.

I cannot find that intention expressed in s. 2 of the Bill.

On the contrary, I share the opinion expressed by the Chief
Justice, by my brother Pigeon and by Davey J.A., as he then
was, in the Gonzales case that, with respect to existing
1egiélation, the section provides merely a canon or rule of
interpretation for such legislation.

I would dispose of the appeal as proposed by my

brother Pigeon.
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