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CUNNINGHAM axp ATTORNEY-GENE-}
RAL FOR BRITISII COLUMISIA
AND
LTOMEY HOMMA Axp ATTORNIY
GINERAL FOR TIIE DOMINION OF ! Rusronnuwrs
CANADA . . w
ON ATPEAL FROM TIHE SUPREME COURT OF BRITISH COLUSBIA,

.
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- e uu--:.-\.t)-i#\ﬂ}bl..“ 18 ag & q~ I} Omv stib-3, h:. A ,L.r__ Akb<p, 1— ./.L."w__-w—..u:" on ard
Aliens—Dritish Columbia Provincial Klections Act, 3. 8B—Fowers ¢f 'ro-
vincial Legisluture—Privileges conferred ov withheld @/fter Naturalizalion

Secl, U1, eub-s, 25, of the DBritish North Amorice Act, IBGY, resoives
to the exclusive jurisdiction of the Domiuion Vurlisutont the subject of
naturalization—that is, the right to determive how it alinll be constituted.

The %_.ciaom-_ legislature Las the right to detornine, updor ». 92,

(el v.:.._.__--.-..,: u.a.f&b—...fn—a«—?ﬂir (1] .Su:nnc_mr«,— -.wo._: DOCeRBAYY CONBS)ULDOLS,

shall be nttached to it,

Accordingly, the British Coluwbia Provinciel Elections Act (1807, ¢. 67),
s, 8, which provides that no Japaness, whother neturalized or not, shall bo
entitled to vole, is not ultra vires.

Arreat from an order of the above Supremns Conct (March 9,
1001) aflirming an order of the Chief Justice, sitting ws county
court judge (Nov. 80, 1900), 153 roversed the decision of
the colloctor of voters, and ordered that the nemes of Towey

v dlomump. be.placed on the registex of voters for the Vauncouver
cicetoral district. .

In October, 1900, the said T. Honuus, & nolive of the
Japaneso c:.uH..mno_. not born of British parents, but o vuturahzed
Iivitish subjoct, by notice given in the prescribed manner to
the appellant, made the application now in question.

By the DProvincial Tloctions Act of British Columbin
(Rovised Statutes of British Columbia, 1897, ¢. 67) 1t 18 cowcled
(wmnongst other things) us followe :—

3. The: no:oua:m terms shall in this Act have the

* Present: 'Tue Lomp Cuaxckiios, Loso Maoxioutsy, Losp Davey,

Loup Rouxatsox, and Lorp LivoLyr,
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HOUBE OF Lonps - [19808]

.

“eanings hereinnlter assipned to them unless there is some-
Wirg mn the context repugnuot to such construction, that is
to say-—"

e o o - ®

.
i

H ~ 1 . g {
4 06 G\...M; €E310N

Chinaman ' shall mean any native of the
> empire or its dependencies not born of British parents,
il includo any person of the Chinese race naturalized

xpreseion ‘ Jopanese' shall mean any native of the
eripite or it dependencios not borm of British
perents, end shall juclude any person of tho“Japaness yace "=
naturalized or not,
“The expression * Indian’ ghall mean any person of pure

Indwan blood.”
Q o ] L] [ ]

* 7. Livery male of the full age of twenty-one years, not

)

being disqualified by this Act or by any other law in forco in

this province, being entitled within thig province to the privi-
leges of o natural-born British subject, having resided in this
province for twelve monthe, und in the o_cono:__._ district in
which he claiws to vote for two months of that period imme-
distely previous to sending in his claim to vote, as herecinafter
mentioned, and being duly registered aa an eloctor under
tas provisions of this Act, shull be entitled to vote at any
olection @ provided thet no person shall be enmtitled to be
! or to vote as aforesuid who shall have been con-
victed of any lreason, felony, or other F?Eo:@ otfence, unless
bo ghall hnve received & fres or conditional pardon for such ™ s ..
cifenco, or heve undergons the sentence passed. upon him for
such oifence
“8. No Chinaman, Japeness, or Indian shall have his name
\ placed on the roginter of voters for any electoral district, or
' be entitled to vote at wny election, Any collector of voters
who shall 1nsert the name of sny Chinaman, Japanese, or
Indisn 1o sny such register shall, upon sumrmary couviction |
thereel beforo any justice of the peace, bo liable to a penalty =~
not exceeding $60." | _ g E o
By the I'rovincial Llections Act Awendment Act, 18904

o
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The lirst I ! : {
Bupposcd to be ultl \ B84 . 1 1 1 T.A,;t
ground of 1ts dealing with nd patura ha
not __,._.:_.:.__,._:__,_ 11} y A0 Wl i1 I chl of 7;_:..:\
parentage born in Vancouver City 18 & notis |-born subject ol
the King, and would be cqually ext luded from the poss n
of the frunchise. Tho extent Lo WhI naturalization wiil
confer privileges hus varied both in this country and clseWhel
I'roin the tine of Wilham Iil, dowi 10 Queen v ictonia N0
nntaralization ‘was perinitled wi ich d L cxcluds the alien
naturanhized from sitting m Pavial nt or in th I’rivy Couunctl.

In H.:f:.,.:.f..:.m Wheaton, E 03 LS | annotated ed. 18063),
it 18 snmd that “ though (o L | Stutes) the power of
naturelization be nonunally exciusive 1 tbhe Federnl Govern-
ment, 1its operation il thie most nnporiant pidl ticuluxs, r.;:,..._::w

the local

ag to the right of suflrage, 18 u sde to depend
constitution and law I'he term ** pohtcil rights "' used 10 ﬁ
the Conedian Naturahzation \ct 18, a8 Walkem J. very justly
80YB, & Very wide m,_::..:.. and thou hl_,...,“_;,._._“ g concur in his
observalion that, whatever 1L LS, it cannot be
necessarily a right to the gullri n all or any of the
In the history of this country the Iiglit | the [ranchi
boen granted and withbeld on & BrElt nuinber
C ::.__:..._:._._q upol rounds OL I _.u.r_. 18 m_j_:__ yo
cyer suppesled thul i 5O ON | from the [ranchiso Wus
not under _.,::”:::__:: to thae sovelelga,
Could 1t be sugpested LIL A rovipce of 1Bni Columbia
could not exclude an when from U (ranchise 1n that provi cot
Yet, if the mers mention 0Ol alicnage in the enactment gould
moke the law ultra vires, su o construction of 8, V1, gsub-8, 29, ‘
,Q::Z avolve that absurdity. 'Tho ith is that the lunguage _
of that scction does not purpor to denl with the consequences :
\of eithor alienuge ot naturnhization, 1t undoubtedly reserves i
|
_::Ec gubject for the exclusive w.:;;:.:_c: of the Dominion— |
'that ig to say, it is for the Dominion to dotermine what shnll m
_,nc:i.:.:n: cither the one or the other, but tho queslion s to
e ... .
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" . cither 18 nol touched
RUONs oL LWHegIanceo il

| \ Wl u _.__.“._:L‘H __..v. __..._:_T._,T.:.. Uit

ro theso ;:f.:.;

ute independent of nationality,

| loed, i Lo have been thoe opinion of the learned
it they were under the impression that they
ided from weting on their own judgment by the

Bonrd in the case of Union Colliery Co. v.

, L cage depended upon totally different grounds

lenling with the particular facts of that case, carag

( o uhat the regulations therg uumpeached weres
!

o &
wt the repulation of coal®fines at all, but

. devised to deprive the Chinesp, naturalized or

(o of the ordinary rights of the inhabitants of Bntigl

| ! | 1) ! LO T,.:_L_ _v :;_‘h—. A.L::.TZ:.; _.:IT.TL..: 5

, i 1 1 L T_..,:“.:;.:.\L ::_:. ..:.:::E :.c:. _..<__:.t

r | i LA [t 18 obvious that such o L_:..r.?,: can huve
! (o the question whother wny naturalized perso
_ al) cent righit to the sulfrage within the province i
, , ¢ .,

i theie Lordships will humbly advise His

¢ Chiefl Justice in the county

UpPreno Court C:_L_L\ to be reversed, .

| . e respondent, Tomey Iomma, i8 entitled 1o
( ) 4 ) ,_.—_ | _P.r(w:_:“ -n‘qm.w—rﬂ.»* _-C H_.: ﬁr.. XllE :H
. wing special loave to appeal, their
ppellants to pay.the costs of Tomey
._ oy s appesl, but that otherwise the parties shull
, :
yfor wopeliants : Gard, Rook «& Winterbotham,
) . i1 reupol 1¢04 Homma .w_. —\. .Nz.:‘r.&.
Hoiwers for Attornoy-General for the Dominion: Charles
: & - _ .
m (1) [J609) £. C. o810 ' -
3 .
- QY.
v
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A, C. AND PRIVY COUNOIL i
(Statutes of DBritish Columbia, 1899, c. & ! cnacled /. U
(anongst other things) as follows S |
3. Seclion 7 of snid chapler LY ereby ol i ) ,. AQH
strking out tho word ! twelve” in Lho fourth haoe U oway : “
gubstituting therefor thoe word ‘six," and by stnking ,L,.:...u_ _
words ‘ two months ' m the Ofth hne thercol and sul _ .
therefor tho words ‘one month, aund —gk adding Lheroto &8 L
gub-s, 2 thercof the words following :-
“9, No judgo of the Supremo or County Couri, no shorll .
or dopuly shenfl, 1 employoco ol tho _::4.::.,:_ govornmont _
who 18 in rececipt of salary of at least $300 por wnnwu, I i "
suilor, warine,-or soldieron“full“pay in the Tiupeiial
and no ollicer in the lmperial service on full pay, _
ontitled to have his name placed upon the register of voluge
for any electoral riding. This sub-scction shall not apply to |
Ministers of the Crown, Mr. Speaker, members of the Liegis
lative Assembly, or school teachers." ,W
On Qctober 19, 1000, the appellant, in obedioncs to &. 8 of |
the said 1’rovincial Ilections Acl, disallowed the claimu of _
‘I'omey 1lomma, h
The County Court wnd the Supreme Court held that &. 8 N
of the Provincial Elections Act of British Columbia reluted
Lo a matter, namely, ** naturalization,' which, by virtue of the w
British North America Act, 1867, 8. 91, was withia the exclu- _
sive legislative authority of the P’arliument of Canada, and ,‘
not within the jurisdiction of the legislature of British |
Columba, ,.
Iobinson, K.C,, and C. A. Russell, i.C,, tor the appeliant W
the Attorney-General for the province having becn joned we _
an intervenor with the collector, contended that the orders of
¥ the County and Supreme Courts were wrong, and should bo
voversed. They contended that it should bo declared that
Homma was not entitled to be pluced on the registor of volers. .
Seet. 8 referred to was not within the exclusive legislative
authority of the Dominion. It docs not relate to any matler
declared by 8, 01 of the British North America Act, 18067, to
bolong to the Dominion jurisdiclion. Seo particularly gub-g, 25,
by
.
\
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(hem within tho J. O.

1002

y

Cn KNLULASe
v
3 Touny
3 delivi r..n; TK LIOsisiA.

naturnhized J apaneso
voters for tho electoral

Ol tion which 18 made
of Ltho TT:_.:_OG .; wm
ralized or not, shall _

. _ o vooister of volers or shall bo

o was mnde Lo the proper officer
uno on the register, but he rofused .n
: _ | (Lat Lhe enactment in question pro-
'his refusal was overruled by the
| e county court, and the appeal from

o Court of Dritish Columbia was

Jlowed . L appoeal 18 from tho dooision~oftha s E=s T |
'hiere 18 1 . if it is within the capacity of the— A _
province to enact tho eleclor | law, the claimant is ____:E::oﬁ-. oo b _.
Ly the ex] Loveiaoo of the statute; bub at is contended
that the 9lst and Yind Lions of the Dritish North America “
, QLo provineo of the power of making any
provision isqunlify n naturalized Japaneso {rom A "
loetoral privileot [y 1s maintaied thag s. 01, sub-s. 25, ﬂ
cnacts Lha o wl \bject of qaturalization is reserved to |
(he exclusive junsdiction ol Lbt Dominion, while the Naturali- “
Lacts that o naturalized alien” hall | |
within Canada b Litled to all political and other rights, ~ H
powers, and privil ‘o which a natural-born British gubject _

i entitled ju Canada, 1o this it i replied that, by 8. 02,

. sub-s. 1, the coustitution of tho province and any amendment

exclusive control of the provincial

legislature,  Tho quostion which their Liordships have to

(Lese Lwo views is the right one, and,

the policy or impolicy of such
excludes n particular race from |

Ol 1L LU _LFF».; nnder :.:

3
L) L]

Ukt

in determining that question,

an enactment o8 that which

:...:_: 16 /,.T.: h ol
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