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ynder 5 - td t, compensation. Be that g« it mg v
have ke : I.rn\'iﬂfi“l ."-.l”l“.l'[!' and find that Yl
rive effect t,. . lessees’ claim must _}.e []i,‘mmm
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hf”“‘""”",lljnm osts 1O either party.
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Therefore, .
1. The Jands and Pf
' the (Crown as
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Audette
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SSeey?
allow no | :
there will be judgment, as follows.__
operty expropriated hereip

a
of the date of the expropri re dec),

&tiﬂn, Fe Feq

hru_
tion for the land and propepy takey
e if any, resultine ¢ a
for all Jdamages h : l fllhmﬂ_ from the fid
or . hereby fixed at the total sum of g4~ 10
bruary 4, 1920, to the date hereof, an‘ With

: d nar
] proportion and only upon the sumgphal*ahle
- - ke,

.opriation,
jl:mr;cﬁt from Fe |
in the manner imt
af mentioneu.
dt;rThe defendant i?le Hudson'’s B;il}:j (;?_ are entitleq .
over from the plaintiff the sum r{f $12,450 for the ]&ndgj

,-;3;1:’.(}0[1 for the warehouw.' with interest as abgye mentjq,
upon ”]Ejr EH]H:! 0 the EI'U“.H . Hr.'(}d and Hatiﬂfﬂetﬁr}* tlid1
free from all charges, mortgages or incumbrances “'hatsoer
4 The defendants, Russell Stephenson, Leonarq Dan
Cunlifie and Robert Molesworth Kinderly, trustees ¢
Puget Sound Agricultural Co., are entitled to recover
of 342:?,660 without interest (see sec 31, Expmpl‘iatio
upon giving to the Crown a goud. and Satisfactgr}- title g,
from all charges, mortgages and incumbrances whatﬂoeverree

5 The claim of the Alunite Mining and Produets Co:is
hereby dismissed; but under the circumstances without Eo;itls
6. The plaintiffs are entitled to costs on the issues g b“-
tween them and the Puget Sound Agrienltural (o, 4

7. The defendants the Hudson’s Bay
costs as against the plaintiff.
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Jis . (tourt of Canada, Daviey
guP™™"  prodeur and Mignault, g,

IONAL LAW (ﬁlﬁ—-—Z{},-._.I-““.L"H OF ;
| EMPILOYMENT o) (meq.- B
3 - 'A‘hll

pROVERTY — B.C. Stars, 1921, ¢y :
PoWFERS oF DoMiINioy LyGise ay ;:-.; !
TREATY Acr—1913 Dowm, STATs. g

f British Co)
Thr its statules ur‘lﬂzl. entitleq -.Anh‘:Llnu Authoryy
rtain Orders In Council ang Provisions YO valiqgy
ce of Persons on Crown Property relating

":E:ttiempted to validate by thig Am: The Orderg

. broyj : 0 Coune
and concessions of whuatsgeye de that “In (

=
the Government, or on hehg|y f"frh"'l';]]pi:#l
== L

e that no Chinese or Japane _
gerﬂﬂ'ith-" The Court helqg l:f;tﬂhd
ntracts and concessions” emhodjeq
co o3 comprehensive enough, and were
ne Chinese and Japanese of the oppor
wise be open to them of employmen; o -
arried out by the holders of Provineja) llcen.
¢ sjons, and that such legislatiogn was o
f:fhrﬂ guthnrit)r of the Dominion under

ake laws “for the peace, orgey and 5:36&’1531 t
ve

L |
@ gl g frll"‘
Fel Itom,

-y U'lru

0 confiey,
0 the m

4

to :E with relation to any matters com|

described in sub-sec. 25, 44
Ect_tﬁsat the leglislation conflicteq n;:f;ﬂ&z
13 of the Dominion of Canada, cp. 9
he Japanese Treaty Act of Apri) 3’
o have the force of law i s
[Union Colliery Co. v. Bryden, [1899) a,
118, Cunningham V. Tomey Homma, (19031 A

C‘ASE SmeittEd by ‘His Excenenc}.
Coﬁﬂﬂil for the hearing and deter

Court of Canada as to the validit
BritiSh Columbia 1921,

of the
by the

' t10
n the ques
;et out is as follows:

Council appointed by His Excellency
eral.}n-Counc_il, on I:ti;emf?e_r 12E 1921.

The Committee 0O e I'rivy Council have hag
Report dated Oct. 12, 1921, from the Minister o?e JfE:i:: e::ﬂ:
nitting that the Consul General of Japan, by letter of Ma 4
1921, addressed to the Minister of Justice, suggesteq that Y?ou;-
Excellency should exercise the power of disallowance with re-
card to @ statute of British Columbia, assented to April 2
1921, entitled ‘“An Act to validate and confirm certain Order;
in Counecil and provisions relating to the Employment of Per.

37—65 D.L.B.
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.+ being ch. 49 of the vq), R,

. propert: ‘onsul G Me
01T “ar: the Consu enera] .
7 (ﬂh' current ! ﬂlleg

- yltra ::;rf: o of this statute that twg Ord
pacted BY ¢ % "poitish Columbia in Copy
Governor he 18, 1902, respectively, CODiag ..
e validated and Eﬂnﬁrme; ';f
).
ive dates of their o "&lig
*eﬁpectl‘s’E é ‘ apprﬂ‘?al
e designed to give effect tq , rec . Doty
- of British CUlumbia esﬁlutig
py it was resolved “‘“that ip aup Y
' hatsoever kind entereq >

t, or on behalf of the GO‘?' i“‘led:

Chinese or Japanese Bhalf r;:ment_

n therewith.” ® en.

y sec. 3 of the statyte ;
‘ M quags.:
‘qtlﬂ“u

Where in any instrument referred tq ;
. Council, or in any mstrument of :
n ?

referred to, issued by any Min;
ny. & thﬂsiri;ent of the Government ofJ;hE l;;i? or ()¢
n inserted or is hereafter l;lee Any
estricting the employment of Chinese 5 n;e"ted
hat provision shall be deemed to have bhegp o 4Day,.
s to have had and to have the forea of la:-j he

valid and a}]wa}'
cording to 118 tenor.

de.

instrument 18 issued or d(:livert?d or with ‘_"hom it is at
into, or who 15 entitled to any rights under it, whether the ted
lation or failure has heretofore oeccurred or hereafter i Vio.
<hall be sufficient ground for the cancellation of thyy in::ll‘ﬁ,
ment, and the Lieutenant-Governor in Couneil May caneol t}:u-
instrument accordingly.”  that
Upon reference to the Attorney'-(?ene_ml of British
he reports that his Government maintains the constit
of the Act, and expresses his intention of taking
which would bring the question before the Courts.

As the validity of this statute depends upon the interpret
tion of the legislative powers of the Provinee under the BNA‘
Act, and as the time for the disallowanece will expire on A rl
18, 1922, one year after the date on which the “uthenti‘m’:ell
copy of the Act was received by the Secretary of State u:e
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ution ality
Dmeeedinm
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consideration, viz. .

1 the Legislature of Britic |
1.‘ :],ffl;[} of its statutes of 1921:1;:::&1&;?1{13“11}1& ¥
Ll certain Orders in Couneci) :_;nd J}n A
mpln_\*nmnt of Versons on PRty I
If the said Act be in the opinign
¢ then in what particulars is it 4
» Committee conecur in the forew,
it (Ehe saras for Your Excellency’
(Signed) RODOLPHE Boupreyy,
Clerk of the Privy Counej
E. L. Newcombe, K.C., for Att’y Gen’) ior Canaq
a,

« H. Tupper, K..C - for Japanese Ass'n,
s Wilson, K.C., for Shin

iniste!

. l]ll'f:]““ ("
ylinister accordingly recommen e '1'| iy
; hat

of sce. 60 of the Hll]{‘lrnm;, {'ﬁurt \Illlrmmm
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he referred to the Supreme Court of ::1 the 1)
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The Governor ‘General in' C:'ouncil for :
_gtion respecting the validity of ch. 49 of tpe g
?h Columhia, 1921, l_st SesS. 1wo questions wer
15“1_...H3d the Legl_slature of British Columfitar i
pter 49 of its Statutes of 1921 entitleda:ihﬁmy to

_glidate and confirm certain Orders in Council anq Pllnﬁ; >
relating to ttle Employ}nent of ?ETSGHS on CTOWn Protie 0!}&
9. —If the said Act: be in the ﬂ_pmi“ﬂ of the Court ulth; :,t: :
in part only, th_en in Whi}t particulars is it wltrq vires?”’ i

The Orders in Council which are scheduleq tq the Act ;
question and are attempted to be validated thereby pro\-id$
that ‘‘in all contracts, leases and concessions of whatsoever
kind entered into, issued or made by the Government o on
behalf of the Government, provision be made that no Chinese or
Japanese shall be employed in connection therewith '’ These
seneral words ‘‘contracts, leases and concessions’’ are Bl

E ofined in the statute referred to us to include the various in-

struments speci_ﬁed in the long enumeration contained in the
Order in Council dated June 18, 1902. Moreover, by the earlier
Order in Council dated May 28, 1902, set out in the schedule
to the Act, ‘‘all tunnel and drain Jicences issued by virtue of
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P 58 of the Mineral Act ang

' and ‘‘all leases grante
vs Placer Mining Act’”
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by the holders of Provingijg) leases 1‘;1
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s Or cm;fi:mit is enacted that the said Org
he sta all purposes, be deem.ed to be andel‘n
lid ar;dfzfl;'ectu;ﬂ acﬂff?ing iathnes i from tltlz
all ir approval.

.. dates of their 8P s further and enacts :—«¢«y

respective o sub-sec. (1) BO€

. ¢ €re ;
, : said Orders In
SEC“”” 3 refﬂ‘rred to 1n thf:‘.' S in C

any instl"“mentnt of a similar nature to any of thog,
. = e
in any

: 0 Tefep.

. 1od by any _\Iini.'-;tf;r or rnﬁleerrzii:;;’ f;EDartmente:f
red to, 1SSUE€ t. of the l"rrﬂ'lﬂﬂer dﬂi"' p] " ds h&retﬂfnre
the Gm-ernmeﬂr is hereafter inserted relating to t_it" restrieting
been inserted ﬂt of Chinese or Jﬂpﬂr_]eﬁe’ that Provision sha])
the emplﬂ}'me? heen and to be Va]l'd and ‘always to haye Iad
Jeemed to have foree of law aceording to its tenor:”

and to have the r the Legislature attempts to ‘lc',f...ralme any .

In this mﬂnnimion of any employment of Chinege OF Japay.

hibition or re*ﬂ;l: of or under the G-n}'ernn?ent or itg le&w

ese upon “":;n”trapmeﬁ which in the diseretion of any
cencees, or € :

rJ;Jr Departmenta

T . Miniﬂte:-
| Officer might be embodied in the Instrumepy

-ion this legislation 1s ultra vires the P
(n my "?P'”(” hecause by sec. 91 of tlile B.N.A, A
Ler_rihlfi_fufe: he exclusive legislative authority of the Dominiun
it is within & ‘ir :mvthj“'n' in that Act, to make laws “for 1_1“!1r
nntwith-‘ifﬂ”dm"] "”0"’:“] government of Canada’’ with relation ¢,
peace, order ant i;"' wi’-;hiﬂ the elasses of subjects descrih.,d in
any matéfrii f02:* {;] as ‘‘naturalization and aliens.’
sub-sec. 29 0L S€C. -

Seq,
ar der t;:a
€ to be 5 e

faq

S8, 1j

1y
ch may, K

n

FOVingijq
ct, ]ﬂﬁ';'

This Prm*isinn of the B.N.A. Act, 1867, was construeqd h
1

Tudicial Committee of the Privy Couneil with relation ¢,
e l}: (l':ulumhia legislation alleeting ('Im_wsu and Janapege in
o Pr'al*-; to that Board: Union Colliery o, v. Bryden,
two appeal J

DoMminios Liaw 1% PORTS

AL D80, 6B ']"']_‘ (P.C. » ANl Cunniy,
”, l]”lli‘pl 7, 0, 2 157 |
L '_“ﬁ i1 seems somew huat diffic
“”'Tt.:;qninnﬁ made by their Iﬂﬂ"hhi[ﬁ
[hﬂ nl'r;r'a'hn .i“'h_-_-"li*'lli.r-i of thﬂ' Jlllli{:iul {_'l’ll'n
li"ert?' “‘””_"““_i”n “‘. tlli:' Bryden dee
The ml.l.nr when deliveringe
(‘hance mma ease must he
t p. 157 :—
| ¢ case (the Bryden case) depe
««Tha d,.ﬁ This Board, dealinge with
nt grﬂ'.‘:.n came to the conclusion that tp, FeZulationg
|hﬂ,t I";T f:wEI'E not really aimed gt the T t
ach

: ] *rulatjq
I]E but WETE 1n trUth (]E‘L‘l.'-i!:f]_ tfj depr“.

ult to pa

' iHinn
Jndgment of

€re 1m.

* _ € the Chip 8
' not, of the ordinary I‘lf...f.ht.‘i of the inhahitant::;
d ?)iﬂ and 1n effect, to prohibit tye;

m

t h k x Dntiﬂu&a rey @ .
. . — . EHld
ince, since It proni ltEd thEII‘ nee in

“arning theip living in

I mineq

)
alise
(lolu

ov
LB 1) s ’3
ttﬂ.ﬂt prUNERRCE

_ ;hip then observes._

His PDZ?;_};DI;S that such a decision eqp
Tt ”-,-tiﬂﬂ whether any naturaligeq pe
e quehthe suffrage within the Provinee

t to was the question then before ty,
“I am of the opinior} that the legisrla qQuestion iy
character described by Lord W Bryden case

of the : within the competency - e

not being 587 - — . His

1,ordship Sa¥s at p. ;

«Their Lordships see RO reason to doubt that by virtue of

g1 sub-sec. 29, th? leglslature of the D_ominion 1S invested
sec. celusive authority in 'all matters which directly concerq
with € hts, privileges, and disabilities of the class of Chinamen
the T1€ resident in the provinees of Canada. They are also
who gl"_?on that the whole pith and substance of the enactments
of opinl f the Coal Mines Regulation Act, in so far as object-
of s ?the appellant company, consists in establishing a staty.-
ed to b} hibition which affects aliens or naturaliseq subjects, and
tEl‘}' F;':e trench upon the exclusive authority of the Parliament
there 1

of Canada. e

9) I am also of the opinion that the legislation in question

(-*_) vith the Japanese Treaty Act, 1913, of the Dominion
o AL By this Act, tn vee, 2, it is declared that
af Seee se Treaty of April 3, 1911, set forth in the schedule
the Japane“is herei)y sanctioned and declared to have the force
fs‘; ;h:_iftCanada "’ with the exception of two provisions neith.
oI la ’

rSon has ap
in Whil':h he T
e Bnard).

tion now ip

inherent
esideg’’ _
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: ting parties ‘‘shal] ‘i,
1'5"_ cftiﬂ:;'i{;r industries, Ea]_lingﬁr
i di; be placed in all respects o th?a. |
al stuc” or citizens of the most favoureq e Sang
Jefbcaﬂﬂdﬂ derived the authority for Atiop »,
0 nese Treaty from sec. 132 of the tI!;e en.
vides that ““The Parliament a N

nd Q 4,
all Powers necessary oy

ligations of Canada or any Pro
Oblig h Empire towards Forgjg

"
vince

the Britis

ovinecial prohibition or dis :
X nﬂsl Err foreign natiﬂnﬂ other tha:ahﬁeatinn
in British Columbia, and while g, “Cee of
¢ expressed generally to Prohibj tatyg,
» and Chinese from all employment, ; Or g;
E‘f‘s;-‘_-'l contracts, leases, licences and cone

il OF made’’ by or on behalf of the (,
.

] by the Government of British Colu;nbia’ u;:l]] ay
representec . ose shall be emplﬂj'ed‘ In connection Y a
anese O Ch];,-(;,riﬂce attempts to diseriminate ang to

Thus ﬂ:—; o footing less favourable than that of the -‘iul:;tj;he

% ' { ‘ﬂﬂtiﬂﬂ- Cts

of the IM s iar:;j-rf; the obligations of the Treaty and :

Tﬂh-ﬁt 11‘;:"; the. Dominion statute which must pre
conilic

vail
, see. 132 of the BN.A. A Undgy.
the powers conferred Dy S€¢ °t above gy
ed.

[ cannot doubt that thE_Jﬂpan?H.ﬂ . emp!o,?red upon the Worky
ich are by the statute 1n q_”eﬁ“”n .pl:ﬂhlblteq Yo them Won]
whic lrn:ed ‘“in the pursuit of their Industries, callings a
ol ‘(‘ertainly the words ‘‘Industries, callings, » ;Drﬂ-
jgilfi‘;} manual labour, or other labour of & kinfisey ch&rn:u'd
Modern dictionaries define industry to melude Systematigeg &
bour or habitual employment, especially human e

ployed for the creation of value: labour,

tered 1010,

thereyy |

L]

Xertion em.-

There is only one Crown, although it may aet “hy and wit,
the adviee and consent of " the several ]li“'“ilmﬁﬂtﬂ or Leuixla
tures of the whole of the Dritish Empire. The Crown which
“hy and with the consent and advice of the Lords

. , o 'y and (J"m.
mons of the nited Kingdom’ enaeted the B.N.A. Act

DoMiNiox |
lJlR" .
65 D-

.i'i. “" ltil'ljit'r*ﬁ,

he upon itself acting <y,
1ft:r[1"13';‘ﬂ :._:,,nnln and the llnuu;r_- of
t O wnetion treaty obligations

q or A PPfBvince thereof, jg

(‘an 11, a party to the Jupanes.

in lgre{l that: .ath.c].r' (the 'I.“!“”“"H:} shall ;
;_ll-ﬂlﬂurﬁuit of their industries, Callingg

. . pe placed In all respectsy nnh’ﬂ;[:":;i:ﬂnnx, 'I:
. +s of citizens of the most fuy, e 1
ﬁﬂh-] (:rﬂ“-n "H;'}liﬂh in 1913, "h}r andd
,qnmﬂntj the Senate and the House of ('

_:.-.cnt ; Canadﬂ” In execution 0f the «
: ¢ the BNA Act, 1867, sanctio
1: 2 nacted that it should ha}fe ““the foree of 1
and . is the same Crown which in 1921 by
and ! d consent of the Legislatyre of Britis
vice athﬂ statute In question here. 1¢ this
acted absolute conflict with the Treaty ap
g 10 hooaTISE it prohibits the employmen

ir ‘‘industries and callings’

p rovineial Government works, or on w
es, licenses or concessions authoriseqd
2 British Columbia. Thus the Japanese ar
;_::f less favourable than that of the subjeets
?ﬁoured SRS
The Crown was undoubtedly bound by th
ese Treaty Act of 1913 to perform with;
pus d, if so, I cannot understang how i
ations, and, % oL0W it can success.
Obﬁf’ be contended th'at the erwn can by force of enactments
f}1 . Provincial Legislature directly or indirectly hregk its
?reaty B
or these reasons I am of the opinion that
British Columbia had mnot the authority y
O; 49 of the 1921 Statutes of British Columbia,
ch.

As my answer to the first question is in the negative, any
apswer to the second question submitted is unnecessary,
pineTON, J. (dissenting) :—Under sec. 60 of the
court Act R.S.C. 1906, ch. 139, we are asked the
questions i — | " .
«\1.—Had the Legislature of British Columbia authority to
act- chapter 49 of its statutes of 1921, entitled ‘An Act to
:;lidate and confirm certain Orders in Council and Provisions

_elating to the Employment of Persons on Crown Property’

HI’HI “...'”h th.l-. ;
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uﬂ'm:t.inu;
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I"I‘l | '
Feéaty, the

e force of ty

e Jap-
D Canada itg ty eaty
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he in the opinion of the Court ult
]Lf ,nrtiﬂu]ﬂrﬁ is 1t wltra ‘Ul:rg;’lr
v ﬂn:_ the said Act declares caps. .
hedule to the Aect

L,

rg ...

Utr.' iu

io ha"“-u';e?

in a4 SC

de ec o 1921, herein reads as followsg .

1 rﬂh..ln": j]mtr"l“ent I"Efﬂ[‘l‘ed to ill th.--..
st instrnmf‘ﬂt of a Bimilar llahf a&id ()

issued by any Minister or om ol &nr.

cernment of the Provinee an;:er n;‘
heen 1DS rted or 18 _Eleﬁreafter inserteq r&l:l’: Vij

ore 1oyment of Chinese or Japaﬂesg ¢ tn;lg to

t:'.'i have been and to be valiq o, hat Dro.

shal | to have the f"m'm? of law accnrding tA gﬂalwuh

hﬂ{i ant - of or failure to ﬁbﬂEI‘\"g a tﬁhu;

- viol . "
Ever) m\rr of any licensee or ﬂtl}ﬂl‘ PErson t{J; :‘;ﬂh pru‘
' Ii~:fa.'ued or delivered or with whom ; Om the
ﬂi e

. : 1t
led to any rights under it, whethar :hﬁnt?red
eretofore ﬂccurrqd or hereaftep Ocey e Vigly.
d for the cancellation of that inﬁtrum rs, aha"

ernor in Council may cancel thga¢ insty,

<eems to me (save as to one item) ¢,
the Crown lands, timber, coal and other m
1 water the property of the Crown on pe

e - aﬂ .
mines of British (‘olumbia.

Province OL * broucht into the Canadia
That Province was broug " Confederyy,

7 cee. 146 of the B.N.é. Act, 1867, and
tbhj; ‘Sgif:rilogddresses therein ‘p‘rovldhed for and by tl?:”;:;:: to
Council of the late Queen resting thereon also g Provideg fln

The agreement evidenced thereby appears on pag, Lxx or
ek _pr,_.ﬁxef] to the statutes of .(,anada for 1879 Xy
The terms thereof render lijpfﬂ'ﬂtl\rc : fFeotiv

Legislature of British COIHIHI’J]‘& the hke' powers en joyed b
Legislatures of the Othf{r Provinces of Canada unde, ey -:;'21113
1o said B.NA. Act of 1867, and each of them contl o
items 5__ ]0, 13, and ]ﬁ, i}rf: uf 1."1!’,;1[ lmportance herein ” In
also other provisions of said Act such as see. 109, which l‘eati:re
as

follows :—

«109.—All Lands, Mines, Minerals, and Royalties bl
to the several Provinces of Canada, Nova Scotia gp p nirmg
Brunswick at the Union, and all Sums then dye 0 o

' ' : I paya
such Lands, Mines, Mmeral_s, or Royalties, shall helo:glll: tf;:r
several Provinces of Ontario, Quebee, Nova Scotts ull Nee
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(P.C.) 92.
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CONTRACTS (§ITA—128)—AGREEMENT FOR SALE

econd,
—

McEWAN v, BUMSTEAD

askatchewan Court of Appeal, Haultain, :
S Turgeon, JT.A. May 8. wg‘;.-‘s“ Lamont, qnqg

AND py
EXTENSION OF TIME ON FAILURE OF (Rop :L“CHAHE OF LAND—

RENCY OF THIS AGRF:EHENT"——CHRHTRUCTms, Dunryg THE CUR-

An agreement for the sale and purchase
clause “that in the event of a total fajlyre
quring the currency of this contract, that

pired to pay interest only due on this aser
:?;-ees to give an extension of time for n;‘;“;’;:f;‘_t.t::dih?a vendor
of the principal.”. The final payment under the o Enrwem
due on December 1st, 1919, and in that year lhﬁlrh :mwaa ame
failure and the purchaser asked for and obtajne s Exlun:i crn[;
one year under the above clause; there was another crop t:tl; :
in 1920. The Court held, Haultain, C.J, dissenting, that th ure
chaser (defendant) was not entitled to a fyr ' @ pur-

ther .
the phrase “during the currency of this agr extension; that

eement”
time up to the date upon which the parties et meant at any
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[Kenyon v. Birks, [1900] 1 Ch. 417, applied; Corsedd 8.8, (o
v. Forbes (1900), 18 Times L.R. 566, § Com. Cas. 413 distin.
guished. ]

Arreal by defendant from an order nisi in an aetion to ean-

cel an agreement for the sale and purchase of land and forfeit




