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ENCE RE DEPORTATION OF JhpANESE_

da, Rinfret CJ.C., Kerwin, Hudson

a
gan 1 and Estey JJ. February

Tasep
e Hﬂ”ﬂf trtuu‘

20, 1946,

P.C. 7366, 7306 and 7357, dat
the War Measures Act, R.S.C. 1?;1211’)
t+ under the authority of g 4

: atfon to Japan of (a) Japanese
ort have since December 8, 1947

or who were detained, under specif
September 1, 1945; (b) naturalizeq j
japanese race resident in Canada Whia
e

jation not revoked in writing pri
epatlr (¢) natural born British aul?je::; ‘0 midnight

Canac!a who have made requ;:ulhtﬁ JH‘D‘
n writing prior to the making of 5 5 Or re-
(d) the wives and children under 14 €porta-

years of g

of the above classes (by their inclys .
n aﬂiflnn of such persons); (2) the loss of ilnt':tli: “-;W
¢ a Canﬂgiﬂﬂ ?a{;.iunal, as of the date gn wgln:;

ada, by any deported person who was natyr
E;I:uralizﬂ““" Act, R.S.C. 1927, c. 138; ang (3) t:lauft?-
mission into the activities of Japanese nationals anq
sons of the Japanese race in Canada with a view t
whether they should be deported. :

to the Supreme Court of Canada

enﬁile or in part of the foregoing ordt;gd%er&:ln,f
mously, P.C. 7355 is valid in so far as it involm;
of Japanese nationals resident in Canadga and in
it fnvolves the deportation of naturalized Britigh subjects
3 nese TACE; held, further, Rand and Kellock jj. dis-
e Jap 7355 is valid in so far as it involves the deportation
- . British subjects of the Japanese race, having re-.
angement for their reception in Japan, and not-
t they are not deprived under any of the Orders

tha i
ﬂtham“dmg heir status as British subjects; held, further, per

ft
cilJ}j . Kerwin and Taschereau JJ., P.C. 7355 is valid in

t ' 2
ives the deportation of wives and children of per.
as it an‘:;'t ed: per Hudson, Kellock and Estey JJ. it isp?:t-
at respect since the condition for the validity of such
delegated legialati}'e power under the War Measures
iz, that such deportation was necessary or advisable for
- u;:ity defence, peace, order and welfare of Canada, ete.)
(he seC : way apparent; per Rand J, it is invalid (for the same
was in nonly in relation to the compulsory deportation of wives
reasﬂﬂ)“ dren who do not come within the classes of Japanese na-
and ch  naturalized British subjects of the Japanese race. Held,
tfonals Om d and Kellock JJ. dissenting, P.C. 7356 is valid. Per
mrﬂ:le:;n 4 Kellock JJ.: It is invalid in so far as it purports to
Rank the naturalization of persons of the Japanese race merely
rere ¢ their deportation under P.C. 7355 and in disregard of

:;;:a::: d{l’tionﬂ of revocation stipulated under the Naturalization

91—[1946] 3 D.L.R.
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Heney | the
tional L
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. 1 SUTECS ! 206 i )
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Ej”{:‘["t'il ::{t: 2 128 against Japan, on December 8 1911
) e security, defence, peac I'e; 8 [ . &3 : :
prehended Wal, for th beace, orgey. nn;l T ap. 'oT nrl‘r:llrlﬂ“ﬂ"-' - r pl - ;
W L in {-]U“_xntlnn at Ad11V place 1n Virtue Of

ourt is not entitled to substit : .
» ranada, the Court I8 . ceitlite ftg v el : -

of Canat e icability for that of the {—;”\'EI‘HHIFH ‘I'E"“' of ftlrE Qs IH.‘DI] Aekad ‘ f tl -I-»’ f“; s dll O dﬂ'r
iy _ o toitd provisions of the Defence of Cangqa Reg.-
it appeals 1t

L i I -
f]‘”ﬂl []li' HI‘“"‘!' or can ]“--_ ]H't"f'-'-l”ﬂf:‘{i ”]5”_ “IT. a0 ‘”H.’h ! i 8 14 :
7 necessity o1 ;[lf‘-'lFJihi]ll}+ has been made. ed ' : [}]'{]t‘r ill l-_qﬂll‘uall 1}‘,[_ : ﬂ‘lﬁ, ﬂi thﬂ E—]th dil\' {}f l:ﬁh-
' ' . T SRR = | et O bv P.C. 5637. of the 16 L s

“r T K i f {r)( . . 5 ‘ '\ . Wt o ) 1 . ﬂl H .
Cases Judicially Noted: / 'Y, 42 D.L.R, 1, g~ atior S { nded b: L day of *\ugllﬂt:

s reference re Regulations S 1410, ¢ ‘ as at midnight of S '

Wi, J H e en I v NS (Chemin SR T et g “”qu dS dU I gnt ot » [‘l]lt}]“'[]t.r 8
W ot [1943], 1 DIL.R. 248 Siaes 79 o) Wnge o T e 1, 1945.
L] '_I n. Y :
aplg, =

beas Corpus I—War [—Order declaring persons b
H abea: l_u_ﬂbdh_-«__'v,'b'h.fflIm-r right to *h'ﬂhlnaﬁ corpus efy
Order in conflict with authorizing statute— ~Whe

' :H"L'p]-“_
' "Hl(’lﬁ a

on of 1

o advisable, by reason of the €Xistene

necessd ry 3

necessity

[1918)
War Weasures
f'] V f'nn:;;.‘*;nhrr
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Gen'l of Patents, [1941] 2 K.B. 30¢ > . .
. . naturalized British subjeet of the Japanese race

be in (2 "« of age or over resident in Canada who has made
¢nt l-ppntl'i:ltinn may be deported to Japan - Provided
! ; 0 v = 1 1141 - »
coction 9 of Order in Council P.C. 7355 of Decempg, A has not revoked In writing such request pr
“.l;l-;'“ provides that any *J;”m;]“?rIIIH.IH{HI detaine : p]'rh at S lllt e & rst dil}' of gi‘]ﬂ(‘ﬁ]hﬂr, 1945
an order to that effect shall be deemed to be jp j Orta 1gh % n British subjeet of the : 1.
invalid as being 1N rnnﬂ.n_'.t with 8. 5 of the “.jral Cusg 2 REvery Hilllllﬂl born ];HU." S :]l ('tq‘[ [ lh[ ']ﬂl"h‘lllf'ﬁe race
(ct. R.S.C. 1927, c. 206. A provision that a person shal) I;‘“I"*un-, coars of age or over resident 1n (Canada who has made
in legal custody does not £)a/81 (18 FIEREEOIREBEE . sixteett o epatriation may be deported to Japan: Provided
. eclude i iry whether the leg: 8in : . rin
it does not preclude an inqu q egal ¢ Ce - odas N ’ & e : :
been effected pursuant to the terms of the uuthurizing“::ndy hag ) person has "”_'t .]””]“ 1.1 v CCUDR I
atute King by the Minister of an order for deportation.
'I ™ . . -
’ wife and children under sixteen yvears of age of
or , a5 | .
Home whom the Minister makes an order for deporta-
¢ included in such order and deported with

107

d fﬂr de
under
1§ Nol

order.
Cases Judicially Noted: Greene . Sccretary of State
Affairs, [I_'ri:J A.C. 254, HIJI{I'.

Constitutional Law I—Validity of Order in Council —
fected by use therein of vague words

“'hEu'IEr .I'_

The validity of an Order in Council (and, semble, of a at g 2L . '- surther pl‘(ﬂ"l(lﬂll that a request for l‘epﬂtl‘iutiou,
| affecte  the fact that s s of 'y Ler . s :
o no aiected by ihe fact thal scme of (e SN fer the above provisions, would be decmed final and i
e.0.. Lne () race . i ‘ : : meall 1 : s = .

e, ool tor the purpose of the Order or any action taken there-

‘.‘1‘ Il ﬁxed dE]ﬂ}'- :
«tor of Labour was thereby authorized to **make or-

portation of any persons subjeet to deportation’’;

Statutes Considered: Orders in Council P.C. 7355 ([1945) 4 S.0
365); 7356 ([1945] 4 S.O.R. 368); 7357 ([1945] 4 SOR. 369) - '“:R‘
Measures Act, R.S.C. 1927, c. 206; National Emergency Trﬂmi'l o :
Powers Act, 1945 (Can.), ¢. 25, Naturalization Act, R.S.C. 1927, ¢ i{[};lgi The Min
British Nationality and Status of Aliens Act, 1914 f_Imp.), C. IIT' ‘ ders for the (]P
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e deemed desirable that provisiong he Mag,

o “tlI:Lu classes of persomns referred to above;

“And W h(,li;' defence, peace, order and welfare of Gﬂlflad;{1r

g securiiy, = inrr]\'_” ;
-+ provision be made t‘[curd_ ans - .

. he same day two other Orders i Council were adopteq
)n the S N 5 045 S.0O.R. ¢ 7 |
Un' herg 0 7356 [“%-ld] 4‘ S.0.R 35§] and P (. (357

ander G O.R. 369]. The first of these (7356) refers 1 (.

- S.0. . -
g 1 7355 whereby provision 1s made for the depgp,

der in Counc
tion of person
ed to be removed OT
maniie
and have by su
manent residenc

re.

quested OT

for th

the provisions
1945, *‘shall, as an

s who, during the course of the war, have reqyegq.
| sent to an enemy country “‘or otheryjge,
ted thelr H}'mpath}' with or support of the sy POwers
g ¢h actions shown themselves to be unfit fop per-
e in Canada’. It orders that any person Who,
it subject by natqrahzatlon under the Naturaliz,.
eing 4 RS.C. 1927, c. 138, is deported from Canada undep
tion Act, R.. ';;'f Order in Council P.C. 7355 of December 15,
d from the date upon which he leaves (ap.
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of such deportation, cease to he either 4 R, ILis)
e ‘. L | ' lH l

' nndiun national.”’
pune A A e R4 stating that during 1)
LE

- : s with 1'ug‘1"‘1 tlu puirmmr-a Of the Japanesa
~eSSATY by reason of lllu‘n‘ toneentration alono
& ""“:Jf (‘anada; that experience during the . o
1o (088! 1' of Order 1In Council P.C. V44 ‘[.11;4.-_1: v
g rat10] February 0, 1943, providing for the !
apanese race has ihm-linulm_l the desir;
whether the conduct of 511(:!1‘ -lil‘llii]'u'r’:-‘;u Persons in
<uch as to P1;1kc the depor tutm.n Ol any of them
was national interest, and that it jg deemed »q
the rovision for the appointment of 4 Uutnr:‘.iq:
mﬂl{ﬂtlll)e investigation concerned. 1t ig then nrdvr{iql
inst,itl}tﬂ_ 5 consisting of three persons shall be uppuil-llud
l‘lﬂsfocﬂneel'“i"g the activities, loyalty and the extent
}vith the Guvernmm}t of Canada during the war
yionals and ﬂilll‘ll‘ﬂll:ﬁﬂd persons of the Japanege
e Na — where their names are refepped to the
- Minister of .Lubnul"fm' Investigation witl, a
ending whether in the cu'uum;stanct:s of any such
. should be deporzted. The Commission 1S given
rso qest of the Minister of Labour, to Inquire into
qﬂtul‘ﬂlized British s.ub.ject of the Japanese race
o a request for repatriation anfi which request ig
made ke such recommendations with respect to guch
::: advisable. The Commission is to report to the
ouncil. Any person of the Japanese race who is
y the Commission for deportation shall he
person subject to dcpur_t.atiﬁn under the proyi-
Council P.C. 7355, which Order shall then ap.
iis mutandis, 10 such person. As a result of the de-
ta erson in question shall cease to be either a Brit-
th,:rpa Canadian national. And, further, the Com.
ect for the purpose of all inquiries and investiga-
S <uant to this Order, all the powers and authority
de pur inted under Part I of the Inquiries Act,

: ¢ Order 10

mu

. ma
e isgioners appol

e. 99. _ _
DeYe © 2;’ seen, the latter two Orders in Council (7356-7357)
As will eatiOI; except by reason of the first Order in Couneil
pave 0O OPEY Orders constitute one scheme, the validity of

- . ee . -
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e he Order contains certain definitions. *‘Deporta-
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o which the Colonial Laws Validity Act, 1865 (Imp.), c. 63

lies. |
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strument would have to be invoked. But very clea rulu}g In-
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Mr, Cartwright argued that the war emergenecy must be de
ed to have ended when the War Measures Act became ing €m-
tive on January 1s of this year. But that, I think conlt?era-
‘he emerzency with a particular period of it to which ;)anicufeﬂ
leislation is related. The emergency as a state of 180t und llliar
hoth the War Measures Act and the National Emergency Ter e
tional Powers Act, 1945 (Can.), e. 25 which eame into r? =
on January 1, 1946. Orce
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Order th:J ‘
of n:nur;thzal:
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o with s. 6 of the Wasr ‘””'H“r*n;
deportation under Ovrder 7355 .

o force of law. The “‘legal ¢
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- to the agents or instrument .
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herelore a r the question as Tollows -

~ ig intra vires of the Governpop

7350

1d !

' | in K. 23,
se nationals and to persons o 52 u]um.ﬂ b
Vo e .

,1;1ti“" h.].lli?:t'll uul']t'"_thu ,\*uf'uruﬁzﬂ.fiun Act of Can, l'nl::lnbm
it o yoluntarily leaving Canada; but is e, o Vel
“ﬂ:?t‘l-lf' compulsory deportation of natyurg) lui:: r':”'H *

- k| . & o - -
esident in Canada, and of wives ang rhih_lntnt:r;h
' 4 »

not cOome within the first two classes.
7356 18 ultra vires of the Governor in oy
that it purports to revoke the n;nurul-m:lu{‘];u:?l to

i the Japanese I'HCC'undur the i\rilfilrflll-zflfii'jll Act l::h
{fra pires SO 1ax ‘h - li}kes away incidental l'iﬂht_; .ut'
. of such persons as Canadian nationals, STa

.+ 7357

J a I"II'H.!HJl

is intra vires of the Governor in Coupes) b
ALy SUD-

vance of the requirements of the Naturalizgt;
s for the revocation of naturalization iy

reby certify to His Excellency the Governor-Genera)
"t the foregoing are my reasons for the answer to th1
ed herein for hearing and consideration g

1. :—By Order in Counecil of January & 1946, P (°
pxeellency The Governor-General in Clbunjci\ I'E;'ert&(i
pursunni to the provisions of s. 55 of the Su

1 I'(‘f@r

3 ]‘IIS '
'5 Cﬂllr m O | . '
h ol Act, R.S.C. 1927, e. 35 the following question

e Orders 1n Council, dated December 15, 1945 being
il | [ ol - » ‘

pC 7353, 7300 and 7357, ultra vires of the Governor in Coun-

I ;-ithl‘l' .1 whole or 1n part, and, if so, in what Particuulualr

¢l

- lm'liculnl's and to what extent?’’
v The first named Order, P.C. 7355, contains the following re-

(Bl

citals: ; |
Whereas during the eourse of the war with Japan certain

Japanese nationals manifested their sympathy with or support
of Japan hv making requests for repatration to Japan and

otherwise; L
.« And whereas other persons of the Japanese race have re-

quested or may request that they be sent to Japan;

99—[1946] 3 D.L.R.
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not revoked 1N & INg by the dect " & (he deelaration shall be forwarded to the declarant
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b 'm!”l“ j”:'l‘.r J:{'“i of the order suhjectL lﬁudl A it of a Commission to make inquiry concerning the
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to any person naturalized under the provisions of the Naturq]. " 1t is further provided that notwithstanding any pro-

ization Act, R.S.C. 1927, e. 138, and who is deported, that he L. ep (. 7355, the Commission may, at the request of the
shall, from the date upon which he leaves Canada, cease to he 5 \[inister inquire nto the case of any naturalized British sub-
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o 1945. P.U. (414 [[1946] S{J '
I}t-rpnlhl‘f' — = L : . 5 T T ‘R~ 3
On .. Order it is recited that the A atrong]
By this t. 1945 (Can.). e 25 is
. Jtional Fowers G o, 046 andile B ne
T'ransii the first of January, 1946, ;mu.rl by its tep
force “”.;ul after that day the war, for
that un_:i‘”r“ Aect, shall be deemed no ]t_mger to e, !
War _I(f r:- i S ahtione ;\.;.! the (_#m'ernnp i
under hi‘!‘ that Orders and Regulations lau-*full}r
m”"”'}i{-llff‘f”“”"q Act, or pursuant to :luthnrit}-‘ Crea
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”*‘d _:.” force immediately before January 1, 1946, ‘
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4 ~ontinue in full force and effect subjeet tq dl‘nendnmnt
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e I' subject to amendment or revocation undery that Act nd
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the Attorney-General of British Columbia and the ¢
I'n;;l;rlifri-p of Japanese Canadians. Counsel for the
(teneral of British Coluibia supported the Sllhmissi(mﬂ
15 i i ¥ »
sl for the Attorney-General of Canada, while coungel
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heen committed 1s an interference with a eivil right and he
referred to the decision of the Court of .A]}]'l(}ﬂl of Olltal"io m
. v. MacKenzie, [1946] 1 D.L.R. 584 at p. 594, 85 Can C.C.
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f any continuing transitional post-wap e

howeyer
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ovisions of s. 2 of the War Measures Act, the

y pro tion is to constitute conclusive evidenee that
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zt;;e by the issue of a further proclamation, it ig

l
et happ® he war no longer exists.

ed th“; 3945 recites among other things as follows: “ And
t 0

tional emergency arising out of the war has con.

he natio \conditional surrender of Germany and Japan

the TF ine: And where as 1t is essential in the na-

. still conti‘?‘i cortain transitional powers continue to be

thl: (Gtovernor in Council during the cuntiuuatiofl
conditions brought about by th}} war and it

' hat sueh transitional powers be exercised hexi'eafter

i b thoritv in that behalf conferred by Parliament
mal.aut éieréised under the War Measures Act; And
: b?:: geti;ting circumstances it may be necessary that
chereas in b 8 -things done and authorized and certain orders
ertain acts %l ade under the War Measures Act be continued
and l'fg“latlgntshz it is essential that the Governor in Couneil
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thorize such further aets and things
.ed to do and au
he authorize

ander Spe
instead of
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full foree and effect whj(:-‘_*t to amendment or revc:catio[:nue n
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ofter that date, they derive their force from the Statute OE 46,
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" ””‘rr“.::-ihl;‘::v.- : ‘‘earry oft ", “l"l‘lllﬂ".'ﬂ'”, “l[-r'_:lls
H:'“h: rt;nrm'v | ".tu banish’’, “B :
~uthority IS defined as enforced {'t‘lllf:‘.'ul from :
the | gecording 1o an ediet or sunlm-w-{_-r , “‘Penal ay .D"'.L'
native K, hment ", ‘‘the state Or condition of hvin:; Patriy,
Iiun. Hlj ;f‘r.””_h.:‘“I'ul'i"'lj residence in some foreign l;u:]!{?"a“y
hanishet ‘-H Tefined as ‘‘to put to the ban’’ ‘‘ proclaim j ang
40 outlaw’s ‘10 pulnlﬁnil’l (a person) by Illlhlif;? an
to leave the country , " to ‘E'Jf'lll:. expatriate’’ ‘diet

(‘ounsel for the .-Uf'.'f'”'-'.""'-'”"“'*r“] ol '{'“f'f“.]u also calleg
. the definition Of “Lh-pnrlutulm 1 W'uhster’q \?llr
Inh-rn.'jriun:n' Dictionary, If”””.l‘r' the ““Act ”_t' {]E]J{)r’[i;ll; -
ine deported; h:mlf-'-hnn*m.; Ir'umj.pm'lﬂtlun_ In '“0(1 Or
the removal, from a :-nuntr'_t'._ul an alien considered inh Pl"n
volfare;—distinguished from transportat;, ey

¢rtradition””. This lasi j-"‘_ ""i‘h‘“_“.’f' tuk:rn from the

of Gray J. in Fong Yue 7':::_-{_;. V. ['nited .\(n:rft.-; (1893), 149 U gt
698 at p. 709 as follows: ‘_‘htl:*n-ll}' speaking, l“-““-“lml‘tutiu“;
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the other hand, no State can in these days effectively
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d by a foreign country. The banishment
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an exceptional political measure, in truth ean only be
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: ,”.I.“”:_rﬂ] with the consent of lh;; O've
t i in the present case that the
: :uﬂt._.\rﬂltll'. HH' H‘”I”'i‘n]g ;
s a consent 1o “‘repatriation’’ i
» 15 defined by Murray as 3 Fee
(¢ restore & person 1o his 0w, {.-uullf
there 15 DO CONSENL To, the poq,
ho have no country hy;
ower subject to the control of t},,.
] MacArthur ;mt:‘l no act such ag jq l
- done withoul ]IIH' consent. The .
| born Canadian to anothey ot
nt Uf lh{? 5”1'01‘Eig1][}- of thq} llntr}#
the consent of that Unu.ntr}' ‘Ilt a time '::';ter
. recognized the end of hostilitje len
. is now as above stated, is.
for construing the statute in quegt
guage, in a manner which dgeg
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in My
10n, 1
10t iy

to refer 1O the official communic

ation f§
.. relevant here il . 1rom
Itf'lswﬁ;nment of Canada to General MacArthur-tg Which the
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he latter relates. That communication ig containeg

7. 1945, to the Canadia
. Qeptember 1% 3 N Ambagg,
O and reads as follows : o

the
consent 0f 1
: Jetter O
(lilal}raﬂf Washington = .
¢« There are approxima About 10,000 (ineludi
. resident 1N Canada. Abou i e de“mdems)
now ﬂ‘t «sed a desire to be repatriated to Japan. There a
have ‘;;p:cﬁoﬂ Japanese nationals now interned whom jt W-T:
also a ube 2esired to deport. At a later date it is Dm[lnbll
i]l be some additional deportees and voluntary l_:
11 also have to be removed. The Canadiay ‘Govﬁ

triates who Wi i M5 S
f;:'mwnt is anxious 10 proceed with repatriation and del}ﬂl‘tatinn

ag soon as this can he done without eausing you emharrussment
It is difficult to proceed with redist ribution and relaxatiop Df.

sontrol over Japanese remaining in Canada until repatriates

and deportees are removed. |
Tt is proposed that repatriates and deportees from o

should be given free transportz'itinn for themselves and theip
offects and provided with a maintenance grant upon repatris.
vion sufficient to take care of their immediate needs, also that
thev be permitted to transfer remainder of their funds to Japan.
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, preservation of that libertv <k,
able 10 0 ratiday, [1917] A.C. 260, Lord Atya.
s I.ILFOr myself T must say that I never could appreciata
< S ion that statutes invading the liberty of the subs
contel cnnﬂtl'“"'d after one manner, and statutes net inwfflt
another, that certain words should in the fipst cld:lm
g it ¢ eaning put upon them different from what the same
nave ! " ld have put upon tlw:m_when used in the second |
as » i ribunal whose duty it is to interpret the statute of
.Jass OF the other should endeavour to fingd out what
the well-known rules and principles of construe.
means, and 1f the meaning be clear to apply it
Should the statute be ambiguous, equally sus
! o meanings, one leading 10 an invasion of the lib-

"o the subject, and the other not, it may well be that the
ert) ﬂ*-l ould be preferred on the ground of the presumed inten-
l:}“er ?:;hc Legislature not to interfere with it.”’
tion ?Ituck C.B. in Bowditch v. Balchin (1850), 5 Exch. 378 at

13‘;1 155 E.R. 165, cited with apprm'al- by Lord Wright in
| Gorman, [1941] 3 All ER. 45 at p. 55, said at p.

Bar ."?'rfdn : ease in which the liberty of the subject is conecerned,
Bgléannﬁt go beyond the natural construction of the statute.”

weI rurn to statutes in force in 1927 when the statutory revision
+f that year was made. T!u_a Immigration Act, R.S.C..IQ‘ZT, e
03, 5. 2(¢) contains a definition of the word ‘‘deportation’” for

the purposes of that Aet. It is defined as ‘“the removal under
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v of this Aect of any rejeected IMmie

author .
immigrant or other Person

(‘an. : .
I or ol ainj _ who
8.0, 1anded in (‘anada, or who has entered op whis
b _.-.. I -:,“{["”'1' to 4ny [Il'll'ﬁ'l“””” of this _-\1-'
REFERENS ( ETLY. : ol . - : ]
15 M. FOR- af ,ﬂ‘.““-h H”l*fl ”“““_‘.Tlul“ll (i Ill]i'lf I'UIH\‘}“ :
rATION OF to I“*' l[lir'Hnrr whencee he came to ( “““'];L
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Kellock J. s Immigrant "' is defined m el. (h) of t]
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person who f-ntvr.w. t'_.'.':‘nm].-: with the
adian liunlit'lh'. and for the purposes of thi
enterimg (‘anada shall be presumed to b
helonging to one of the following classes
called ‘mon-immigrant classes’ "’
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who have Canadian domieile ™",
defined by el. (0) of the section as **
ada who has not become an alien; (1i)
(Canadian domicile; or (111) a person naturalize
of Canada who has not Hll}quuvlllly ljl*ﬂuln;: '
(Canadian domicile’". By s. 3 the classes of ‘f" 4
be denied entry to Canada, or who, having e - e
he removed, do not include Canadian ej
(anadian domieile. “*Deportation’’
The same situation exists under the
Immigration Act, R.S5.C. 1927, ¢. 95, Shin Shis
(1938], 4 D.L.R. 88, S.C.R. 378, 70 Can. O 3_*‘;1 ;
Acain bv the Opium and Narcotic Drug ’1{:; 't
e. 49, 5. 26, any alien convieted of certain "ﬂ‘llm’. .IJE
mav be deported under the provisions of the +
cprelating to enquiry, detention and 111-1-,._,1-1;1“““ 'y
been referred to and I have not been able {n
statute of Parliament where the word ”‘ll‘]lnrtat'
In Eshugbayi Eleko v. ' Nigeria, [193,"
the legislation there in question used the \'r‘UI'dj“ \
reference to the removal of a eitizen from one
1O another., I have not bheen ;|h];. 10 ﬁ“'f-l. }

v
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with the connotation for whieh counsel for
eral contend.
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Act, therefore, the word has not been used
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ney powers and in the scheme gof llli;li':i L >
tatute it 18 not easy 'Hlf see how l":u‘l'1111111:-111%.1-'11;1:1.
dow? * _ould contemplate _ﬂm e,:.ﬂielflm L0 natural hory .;-itim{s:
gid or ¥ ' the power of removal from the State. These consiq.
at jeasty ¢ fore. lead also to the conclusion which |

. therec
:{ l ) I-llhﬁt_.(] .

\ AT10w q
JAPANggy

—

ne IHU!{

J drrest
' |
l.-_n.,;l'l s

a50nahle to

arrest, anq

Crimingl law

wt

I have a)-

i determined that the specified power of g
e-

t-ril“”"
TR it
UH{[ . T . O9Q . 113 3 > (" -y -
.. pot as wide as the definition in 0 1355, 1 do

th;lt what is lacking ean hu' made up, In a ecase like
% % by the gfnep.u[ words with xtrhurh the subsection
‘he IWHT!’;HU words, or indeed, the particular word “depor-
hegins: ';‘ are not to be interpreted as authorizing what is
tion T 1 aet, namely the infringement of the sovereignty
eally a0 I, .ountry, unless that intention is clearly expre::'aed
of ilm}lhﬂ'niun therefore, In so far as the Orders in Uﬁuncii
[n MY ﬂllf'“_ “;v removal of matural born Canadian citizens
l]r{'l":'llh' lluil' will, they are immvalid. Consequently, the Provi-
ugall"*“‘t I.fh purport to prevent such persons withdrawing their
gjons “’{“ft .ny time and in any manner cannot be supported.
rl‘*]“ﬂt:’,;)ﬂ-}ién also founded himself upon the word *‘exelu-
‘Z\It:-‘ l;:ut admitted that, as cummq‘nly used at least, it means
sion, it antapr IR Murray's New English Dietionary
:Epﬁ:ée,, '« defined as ‘‘to bar or k_ee.p out (.whut 19: ztl‘read)t out-
'd.?*J"” to shut out (persons, living t‘hmgs); to hinder
v 230 atering’’. It is by the same authority also defined as ‘‘to
n:[l“ozt n sito banish,”” “‘expel.””  As used in s. 3 of the War
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{cf in the context of el. (b) of s. 3(1) I think it is
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. - ' h4Z, Lord AlKimson,
Can. [lsu_)t;_! h’t:’;L ih.i_’.w” Alia Bt )
5.C. ::.“T][l;”;m amended by 1 J':fl‘*'_- VAL Suad
o ‘{"Thf.' power of (‘?}{}HIIHH{H IS 1 truth byt
I;jr[iiii!l;'"' foweE of execlusion. II entry In:; prohik
TATION OF follow that the Um*urmuu_nt wlnf.'h‘hu;_;
e 508 should have the power Lo expel the aliep,
Kelloek 7. " oo Jaws.”” I cite 11115,{1:}553gu (!1113- as ay, ;
use of the word ‘‘exclude’’ in relation o ag
to the :;uh.i'f—“'t'm_“twr hm:u under {'“”Hiderﬂtiun
”dup{ll‘lilliml" 1S used 1n ‘”‘l{: :':;IHLL}[U ill ]n,’.‘
complement of the power of ‘O:-:{:ll.lmun“_
Mr. Cartwright further ;frgued that
Measures Act was Pflﬁﬁ{?d i 1914 anq also
revision of 1927 Parliament could not h, o timg
ernor 1n Counecil “.j _mnk? Qrdurf-; or Rﬁgulatinn flzeq th
Part II of the British ;‘cah{nmz;ty and Staty, S repue
1914 (Imp.), e. 17, as Parliament apgp¢ from Alig,,
the adoption of that x}ct had not _tha.t pPower itselfa res"iﬂsiqn
that the Orders here In question in so fap ¢ thew ca s ngmﬁf
ized British subjects of 'the Japanese rgee ds r;pdﬁuet natum
provisions of the Imperial Ac‘t, and he contengs t‘;lgnant to lh'
Parliament purported to legislate wit respect tat Ve
of person as In the ()I'L:iurs In Couneil, g O this c]&d
be invalid by reason of the provisions of the atig 83
Validity Act, 1865 (Imp.) e. 63. Mp. Cay
tends that although Parliament since the
ute of Westmanster in 1931 is not subje
nevertheless, Parliament was so subject in 1
has not since 1931 re-enacted the Way Meqg
there is no ‘‘law made after the commencement of th
Statute of Westmanster] by the Parliament
s. 2(1) of the Statute of Westminster. Mr, Geoffy;
on the other hand that the Imperial Act of 19 i
adopted by Canada. In view of s-s. (4) of g g 0
Act which provides for the resecission at any time
which has adopted the provisions of Part IT of
not scem necessary to consider the bearing
Colonial Laws Validity Act. 1t is first necessary

question as to whether or not there was an aq
IT by Canada.

While it would doubtless have been sufficient and
ferable for Parliament to have adopted the provis
IT merely by legislating in express terms to that ¢
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Q -+ the first Act of 1914, My teoffrion t'ulllt:l'l{;':;

¢ was not so. However that iy
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! 4y be, I thi
.. ‘111.:{_} Ly reviving the Acts of 1914, Koty 0L which ‘n:ilfl

.. 1919, which would include the declarp
"« to the adoption of the Imperigl Act is a dee
yapliament im 1920 that t.hg Imperial leﬂ,islutiun '.ms
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or state
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has E. ttempt at reseission in the Orders ip Council ip
IS l“%t“ ﬁ provided, In any event, by s 9(4) of the
llh:-.lf reseission 1s not to affect 'l_eg_-;ul rights pre.
4. Seetion 26(1), _however, provides that nothing
{*llllll'(il revent any Legislature or Government of anv
I: from treating differently different classes of
As to persons whose Certificates of Natural-
sub, h ;311 oranted under the Aect elsewhere than in Can-
jave fdf"dﬂbv s-s. (5) of s. T of the Imperial legiglation
it 18 FEO:CeO {;’_, c. 38, that such a Certificate may be re-
018, S & ° -d:mt;C with the section “‘with the concurrence of
coked N “f:;?;nt of that part of”His Majesty’s dominions in
hich the lized persons, therefore, whose certificates were
As to nﬂtug; of Canada their status, by virtue of the Im-

d O:Itsllna}' not be affected by unilateral action on the
Act,

erial reason of the provisions of s. 26(1)
E::ll‘t ,Uf Cmmc}aiig?lgtl:itli)gs incidental to status are left to Can-
the rights ﬂn.{ 'sion was the law existing before the statute as

Ths D renry Adam (1837), 1 Moo, P.C. 460, 12 E.R. 889,
ould suggest that the provisions of the Immigration

< 1927, ¢. 93 which exeluded fror:n Canada British sub-
Act, R-:’"P'" \vitilin the classes mentioned in s. 3 of that Act are
jmﬁ{'ml:.:]; in conflict with the provisions of Part 1I of the
in any way
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‘“of any person for whom the Minister makes

i
r‘;;;mrlufjun 10 JH;HIH & my n]riniun l*: that the “l'l]{‘.l‘."i ill &
are invalid. It may be that some of the persons within thig o

are also within some one or other of the other elagses andl th'{fm
position 1o that extent has already hﬁt-vn dealt with As to lh“r
who are not, however, there 1s nothing in any of the I)rderso:e
<how that the Governor in Council considers theip I‘Em{wfi
necessary or advisable within the ambit of the War -‘ffa-mr:
Act. The only attempt made in argument to support the Order;
in the case of this class of persons was the contention that the
provision for their enforced removal was a humanitarian mea-

sure to prevent separation of families. That is not sufficient
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R Comptroller General of p 59
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: atent e |
310 (lanson Li.J. said; bic “-H‘I] 9

(:111]1

anid thal there might be a ecgse where on 1) S.C,
¥ .Il"

lation 1..\.':1'3-'. h:u].' If that means that if ON e P S8
Council making the regulat T o li M.L EFEREX op

necessary

rl}:-! l_l

l}lilllhl* I'I
1 did o =
: the relevant purposes 1o make the

of the n[‘ih‘.l‘. it would bhe

¢ appear to His Majesty to be
or
ru-gul:mnn, A

II”}‘"#[‘;lt i‘;i* 'y

by Duff C.J.C. in the Chemicala: «
£ 2563EC . Mt D85 70 Cor o
"n_' U]li”i””‘ the ”l‘ﬂi‘l::ﬁ in Counecil here

- 30. I:ll , eircumstances desceribed by Claus

cithin t lt;l]‘ﬂildf indicated, invalid.

0 ﬂxt[‘llt,;}itrlii i’urthi'l' argued that s, 9 oL P.C BREE
(r (lartw trt"ill”"' to s. & of the War Measures A ih;-ll‘“"m
as cok .]i['ii that a person held for llt-[‘n':rl;.llilm 1[1; e

s 1imp o - " ‘ _ Y with
Iht of the Minister ol Justice have the ordinary remedy
o habeas corpus. Mr. Cartwright argued that “;h

ll = g . < =33
fpe

HHE,
an. ( '[ 1 1

N question

34 h.-]. Hlni are

M 8. 9 rules out this

medy: + think this argument 1s well-founded. The argument
L r - - " "" O - & - w :
e order valid on its face, would by reason of the words
an 18 COTDIUS ‘aceeds . : :
n eclude all habeas corpus proceedings, even althouegh
P basis of such order dic y
e basis of such order dic
s0T held on th ‘ 1 not. belong to

1o classes mentioned in the Order in Couneil.
ttm'nl qrose 1n R. v. Home Secretary, Ex P. Greene
2 All 1. R. 104; in the House of Lords at p. 388. 1In th[;
[15!41] v "\ naal At 121 Goddard L..J. said: ‘1 am of Opinion
ol I 'l_m the return, an order or warrant which is valid on
““]t'.“rltﬂi:. produced, it is for the prisoner to prove the faets
Lo y controvert .
1o Jower down on the same page he said:
A llt.t [_‘ dealing with the subsidiary points raised by counsel
HBM”.H,IH-!'IHIIL T will deal with the question whether para.
1;:{[ regulation itself takes away the rmght to apply for a
1t is said that, if it does not, the u‘{?rdf: ‘shall be deemed
awful eustody’ arve otiose, ﬂt!ﬂ 1 IS claimed that, if
dor purports to show that the prisoner is 1}01;1111011 under
the 0 alation, he must be deemed to be in lawful custody. 1
:Jl::ll::tgl_h‘ink that this is the m‘vuning of, or the 11';1:-:.1111'1'111'. th.v
. TIf the order has been irregularly made, the prisoner is
{.Inuh;:tuinﬂll in pursuance of but despite the regulation, It is
:Tth; noted that the Aliens Restriction Ovder, 1916, contained

s that
f{mﬂl"'l'

the |1'“]

(‘ou 't

the

necessd ry U

for the
(8) of
wril.

10 hl.' I I

94—[1946] 3 D.L.R.
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ilar prm'isiun.

It provided that .
: i d n]i .
a Sin n mi
1

ip and detained 1n such manne,
tod, and that, while so detained
] custody. In £. v. Chiswicl: P

Ccan. 1
— hoard a sh

.i.l..' n, T ;] ’ €C
be in Jawlll

R . H_hmll{] I;
REFEBENCE : Sacksteder, [1918] 1 K} Olice §tq
. DEPOF- ndent, LT P- D™ S L5, 578 :
as DEFOT  fondent, 584, took the same view oo ’.1 ¢
T,lTl'“‘; OF = I‘tl IJ 'I-- :lt .r,' e I ' L LS ; & I:I:Illll:.I 1']11'\‘1- E_Iq t} :
p——-1 - . S i o 1 . - T}
h.——-—mnﬂl E‘{Irr‘uqﬁnd of this provision. The object of t]dt
4 - -2 1 O3 V T T

KellockJ: 0 ninion, ‘s to pro “']L that, once an ordep of
the pprsnn nnnwd in the order may b(& k

only in a lawful prison,

where, :Hh] not Y .
Gtate has not specified in the order ;

ternment.””
Qee also the judgment of Mnﬁc]ﬁunon ) R

House of Lords I reter tn.the judgment of .Vi

at pp. 948-9; Lord *3{1103[111:111 at p. 370; I
380-1, 394; Lord W I'].gjlt- at PD. 402.3.

princip]es enunciated 1n t]_ws-:e Judements et
point raised by Jl'r.‘ Cartwright and I do not thinll)p
graph objected to is other than valid. L

AMr. Cartwright further argued that the S
7355 relating 1o the sale of real and persop V
es by the Custodian of Enemy Propey

llu

pﬂltte - » r
repugnant to S. { of the War Measures Act

is defined by Murray among other definitionsg L i
<ession of for one’s own’’. I think it is in ¢ S
pm;u-iarian” 1S us{:d. in the War Measureg y
think that the provisions of P.C. 7355
in that sense.
Mr. Cartwright next argued that the Opde
stitute one scheme and the invalid parts are not
those parts whic}_t are valid. In faet it is stated ;
of the Attorney-General of Canada that ““the latt:,n ;
in Council have no operation except by reason 1 }i‘ t
in Council. The three Orders in Council constityt e
the validity of which depends on the first Opdes |
P.C. 7355’’. In my opinion, however, applyin 3
principle to this question the Orders are severableg
The question submitted on this reference is gg :
the Orders in Council dated December 15, 19
T:355, ?'356 and 7357 wltra vires of the Gove
either in whole or in part and if so in what D
ticulars and to what extent?’’

I would answer the question as follows -

fOHOWE: “A.Pe
45: bEing PC

rnor in Cmulcﬂ
articular gp Dar.
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is valid except in the Lollowin
5 Partjey.

2y of 8. 2 and 8. 3 are }

(3) of s. 2 ¢ S. 9 are invalij

' > 1 in
o deportation of natural hory By S0 far
TIlish suhje

as 1t 1
any time ane

.0 th ‘
‘\* 1-*:[;]1'{“ ¥ s 4 .
]t \VIF"]l tr‘ 'll. tl-""i - .1 el ] ¥ lll“l III S0 1;11‘

o Nt from withdrawing consents at

as

[‘1“"; lil'rl-hl " i

1 in anv

11‘1:“]'“ (..l) el 2,-.15.- i;l]'\'.'l:l.lil m f”f”‘ .’”-"""“r..l
o Order P.C. ‘i-ﬁnh I'Hllnx'u'lid In 80 far
< of the status qi a British subject,
7357 is valid save in so far as it ma«
ture from the provisions of ot burport
» a depar 4 Ons of the Britigh v
{f ﬁ””f”‘q ﬁf _’f“l l’j.‘i’ ..'i.l“t, 1“14— ‘NG~
v L‘L‘rtif}' 1o ]l.lr-'. lu};uulhrmf}' the ﬂﬂ‘ff_:rnur-l
Ttimt the foregolns :fre uly Treasons ior the answep
' referred herein for ?1&:11'111}.},' and cnnsidﬂmm‘m T 1o
__mhe three Orders in Council P.C. 7355 7a=¢ .
”v..-;hi{.'h we i”'*i-‘_l“"'“ concerned, were 1;;1*::::-;{1--1-}1]11;:;11;1
.+ of the War Measures Act, R.S.C. 1997 ff‘
a pecember 15, 1945, and tUHtﬁil‘lllQﬂ by Order in '15:111‘11:‘11
,on % assed under the authority of s. 4 of the Natign
, T41% ransitional Powers Act, 1945 (Can.), e, 95 Lo
r the Committee submits, apart from mn: o
,oting the validity of these Orders, they ceased Il
‘hen the National Emergency T!‘(Htsﬁiu‘nﬂl I;ﬂu'rrz
. 1o force on January 1, 1946. He points out t‘l-m‘t

5 be valid must be within the ambit of the War

“'1"‘!- Tlt_ I}rrl-

|
réneral ip

. reason of the existence of real or apprehended

l.Thﬂt Parliament in enz}ctil}g the National Emergency

onal Powers Act embodied in s. 5 thereof a declaration

nd after January 1, 1946, the war against Germany

or the purposes of the War Measures Act, should

"4 no longer to exist, and that therefore these Orders,

hen made on December 15, 1945, ceased to he ef-

o as of January 1, 1946. Section 5 of the National Emer-

. Tmnsitioual Powers Act, 1945, reads as follows:

ge:!;%y This Act shall come into force on the first day of Janu-
;}ne thousand nine'hundred and forty-six, and on and after
that day the war against Germany and Japan shall, for the
pUrposes of the War Measures Act, be deemed no longer to

ist.”’ -
exThis provision that ‘“the war against . . . Japan shall . . . be

deemed no longer to exist’’ is speecifically limited in its applica-

i

Oy ny RE
N "-.s-“‘l__.h 1 ;.}::'ﬁ'“"
. IN 0

JAPAN gy
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Doyinion |

Can. f1on 10 the

S.C merely removes the

Passed under
REFEREN O proclamation
RE DEprPoR- Y :
TATION oF that the war,
JAPANESE. tion 2

pl‘ul‘iHiHHH of

Estey J. '2. The issye
authority of the
dence that war, |
exists and has existed forp :
ot 1ts {*untinuuncu, unti] by t
1t is declared that the w
exists, ’’
T'his seetion contemp]
actual combat during wh
the war will continue.
view when it passe
€rs Act, 1945 and

ates g

sions of this Act curt
the Governor in Coune
The question whe

4 matter for Par

T'ransitional Powers Act, 1945

way what was done in spe

of these was considere ‘a
toba Free Press, [1923], 3 D.LL.R. 629
Viscount Haldane, ip delivering the
Council, stated - ““But very

wholly passed away would be p

even when the question

had to decide, in over-ruling the decision of the (o
exceptional measures were still requisite *’

And at p. 636: ““ At what date did t

ada which the war had produced so e

legislative measures relied on i

vires? It is enough to say
takable evidence that the G
ing that the necessity was

as one of ylty, vi
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ill lllll‘h'ti“'“ Wis tilk"” h:‘ t-h': ll“‘"*l" l'nll'l'l‘h‘l
1011
H,Iull

Can_
. 1ed 3 : : - 5.C.
provision embodied in g 5 the N ationgl .
ol & L : 045 i '
I tn-I.“'[”- lh l-“'“:vl-ﬂf' f’””'f’*l‘ 3 I‘.{ t, 11’ l-'l' 1‘][] € was no SU- T - REX Cp
?111'”” ] IL‘I'HUIH.Y A I'IHHIL’[ out 8} lhi'! war 1o 1(”[“.-1- Illt_" Dy OR-
. l_‘ I , r-. - Lo -

Mergency Tramsi.
”Jin Council may order that

the ordeys and
fully made under the War Meagyyes Act or pup.
1
Jaw it

t+v created under the said Aet in for
\ ﬂllﬂlﬂrlt-}d'h, this Act comes into foree sh
b | .(_w : : -
. pefore the continue 1n full forece and eff
el :Tl fﬂrﬂﬂr
e

. )
revocation under this Act.
e 1"‘

jmel

- |
‘ourn
n U0 ad
lq)u‘l‘.l{'*ll alre

Ce Imme.
all, while this
ect subject to

is provision expressly authorized the ¢
by this 'Pmﬂ not some but any or a1 of the Orders
to eont}l;sed and still in force under the War
?Ir‘h{‘:‘ i}u‘«'ﬂﬂmr in Council, u{:t.ing‘um_h_*r this
December 28, 1945, passed Order in Council p ¢,
Y U};lrli)tcivus ordered that:

y

- L] l‘ ‘._ :
. all Ulf,t or pursuant to authority ecreated
: . Act
A1res 4
qsure

&

1OVer.
l {

under the
immediately before the day The Nationa)
force

itional Powers At_:t, 15:}45, comes Into foree
ency Tpullli‘ t is in force, continue in full force and effect
i e {. t‘ or revocation under that Act. *’ |
."wndl}ltll il, passed under said s. 4, continues as
r in ({Sinznj('!uutwil here in question, namely P.C.
the Order: )
FE: -56 and 215;01 in Couneil PC 7414 was made E}nd dfated
N’I’hc fact thﬂttg45 and therefore prior to the coming into force
zmber 2,8' Ee ergency T?‘ﬂmﬂtlmt{ﬂ; Powers Act, 1945, on
o ational Em ‘nﬂt affect its validity as such a procedure
ry 1, 1946;32631.; of the Interpretation Act, R.S.C. 1927
. wovided for e -
:35 l{fo . the Committee submitted that if -tyese t(}:})rie:fs
(ounsel for e as above indicated that the prowsu;ps :t ot,
were still eﬁ'ectl‘;mee ded the powers delegatd l_)y Par lal}]le g
ot least 10 par;}mwes Act to the Governor in %ouqel C s
der the War (Council can only legislate by ()1:'1181'{11!;1&he s
the GOV*:'HC;}::‘IM‘S 30 de]egat'&d is stated by my Lor
within the

, S.C.R.
. Re Chemicals, [1943] 1 D.L.R. 248 at p. 260
'lhl:ttfll'?, 79 Can. C.C. 1 at p. 15:

1n
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wers conferred upon the Governop In
;i m " 1) h : :
Ihe P es Act constitute a law-makine :
Var Ueasures - . e g
| s to pass legislative enactments such as
hority 0 pFe= T PR, TR ik
: ATV ..”“l' ‘-“f\:;-..,j.“h |Il"'. reason orf o w
REFERENCE  neCessdal,

! = nmilts, ”'-‘L‘ Giovernor 1n
ge DEPOR- (o thin t 108t lim

' " Jegislation as large ;

rATION OF I'I'”'”“" powers 0l h.!_*“", 18 d and o
- (Tl i i

J‘I"P't_‘\} SL.

_ . L the s 3
t of Parliament itself (Lord Selborne ]
FET RS, e '1s. 889 Withi
i - 45 :. S, O 4 ,l . 3
Estey J. Rurah (1878), 3 ,lj{fr. {. 1S ) ”““. the
hv which his authority 18 measured, the Goyep
Yy ! : , T~ Dot o "
: n the same authority as 1s vested in P
give S g B
has been given a law-making power.
lcdS -

That it 1s an enactment Lo f-nui_ﬂu the Governme
fectively in time ol emergency with matters of Se
peace, order and welfare of Canada, and that 1ts ]

eace, : ) :
he so construed has been emphasized in this

nt to d
Curity, defe
ANguage
Court,
C.).C.: ““It seems to me obvious that barliament j,
the language used implies, to clothe the executjy
est powers in time of {hfﬂé','t.‘l'. Taken literally, ¢
the section contains unlimited powers’’- e Gr
at p. 4, 57 S.C.R. 150 at p. 158.
Kerwin J.: *‘The provisions of s-s. ( .
terms as may be imagined. As Mr. Justice Ar
fie Gray, 42 D.L.R. 1 *more comprehensive lan
be difficult to find’ "’: Ke Chemicals, [1943], 1 Dl
p. 271, 5.C.R. 1 at p. 29, 79 Can. C.C. 1 at p. 28.
It is under the War Measures Act that these
Council have been passed. There 1S muc
view that they should be read :
designed in the main to carry out the ex
of the Japanese race who have
arrange for their going to Japan. It is true that in
those who have made réquests, these Orders provide
turn to Japan of those Japanese natij
during the war and remained so on

aua

Cal ef

YoMINION LAW Reronrts.
R.] ]
p.L-

an is made plain in the recitals to P.0. 7858 Can.
nt 10 'l'fl;r the course of the war with Japan certain —
Cir e ' . ) : : :

S duri! !""N”:ll-l,ﬁmd their sympathy with orp support

J apan and

'|."'..LIE - i - " . W
1;11111;11115’_ r TE(Quests 1or repatnmation to
1“' making

]1

l{.‘.rLH,L‘hh'L
RE Deron.
TATION OF
1hL‘I' lwr:-;ﬂn*.-«‘. Ol HH: J:i}}ilﬂl:‘:ilt race h:wn re- Jhi’h!l’,ﬁ}:,
reas © iv be aafit t X itiawnt .
“.hut. equest that they _hL sent to lupufn., e 8.
By * 4 38 deemed desirable that provisions bhe made
d whereas : ¢ of persons referred to above:
|asse€ :

4 is considered necessary by }*u:}mm ﬂf. tl}u war,
defence, peace, ﬂ'l‘d‘i:'l‘ and welfare of Canada,
- ade accordingly. '

he ovisions for revocation of the request

mcmdesf Iilhe Japanese race who were naturalized
?t seems appropriate tl?u.t t:his purpose and
1d throughout an exu:mmut.mn_n’i Ll‘u‘: provi-
-on of these Orders in Council. Such was

constructio England as evidenced by the statement of

L

1e €

,rovist

Ord

er

. A8 roach the construection of
LA ‘;f ?E;}Srill:;p Regulations without any

X _Defen to its meaning except the universal pre-
resumption a? Orders in Counecil and other like in-
apI’lic?Ple ? is a reasonable doubt as to 1:he mean-
at, 1% thgl ewe should prefer a construction wh_mh
warda T ’the plain intention of th::yse re'apunmble
LY .Eﬁed il rather than one which will defeat
rder !ngf;‘:;dge v. Sir John Anderson, [1942] A.C.

; d ‘“depor-
' ' submitted that the wor '
for the Cﬂﬂam;?iie War Measures Act 18 restnci;i
¥ liens, and as these Orders made undeylth
i n’aliens, the Governor in Counecil has

also provide for a Commission t
respect to certain Japane
of the Japanese
wives

hority. The standard dictionaries do not agree
ijs authority.

. Plember 1, 1945 ' s

0 1nqg

. meaning of this word. It i; reﬁ!;t;izie‘; t?m?eﬁ
| uire and recommeng s Cl;fiﬂg v. United States, 149Elgeko " Gwc‘l:'nmﬁﬂt of
- ¢ nationals and naturg)jzeq e - _ e-born in Eshugbayr the Immigration Act,
‘Trace i Canada, They also provide e i ~ As defined in : Upon this Tef-
and the children under sixteen of any one with igeria, | Lot t restricted to ahenS.th S T
\},-hum an order for deportation has been made 5 PR ' : ¢ necessary 1o precisely define the
cluded”’, These proy be more particularly &fsc mé erence it is 1O .

do not detract i

o | g it is a compul-
1s1ons will . it 18 apphed in law 1 it ‘
. e that as 1 : jctionary &
rders in Couneil, sory sending
all of

1’ e it need mnot be restricted to
forcible removal
a?iens, it does apply to
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The first of these Orders 1n t‘f:um-iil‘ P.C. 7355
__—  groups. FParagraph 2(1) provides for thosa Japanae. "Vith ¢
S.C ';rhﬂ either have III.’Hh“ a request ftor I'l‘lh‘lfl‘i:iliﬂll minm‘e nﬂtimqur
—_— g 1941, or were detained under the Defence of Ce

REFERENCE - lente e el
RE DEPOB- 405y ¢ and so detained on September & ]”4:},

TATION OF nationals are aliens and as such are subjec
J"‘T'_TH' n:urisfnll of the Order 1n Council provid ‘
Estey J. II;HJ'UH is valid. A.-G. Can. v. Can, [1906] AC. 5
where Lord Atkinson states as tollows: ““One 0f the
sessed by the Supreme POwe: UL SYeLy State ig the
fuse to permit an alien to vnt‘{'rithut State, to anne
ditions it pleases to the permission to entep it,
deport from the State, at pleasure, even :
pecially if it considers his presence in the
peace, order, and good government, or to i

5370

OLp

Can. . dl’!ﬂls

L]

interests.”’

The second group is dealt with under s 2(2) of P
provides for the deportation of those of the 1 '
have become naturalized, who have
since the declaration of wi
quest prior to midnight of September 1, 1945
that the Parliament of Canada has no power to

turalization except by virtue of the provisions of
tion Act, R.S.C. 1927, ¢. 138. More particular
as Part II of the Naturalization Act, Papt‘ 11
Natwnality and Status of Aliens Act, 1914
amendments thereto as eontemplated- by
purpose and intent being to make for ‘gr
the p_rm-ed}u-e and requirements of British
gfantmf_r gt' naturalization certificates throughouy
of the British Commonwealth of Nations.
the revocation of these certificates.
tollows :
"9(1) Where the Governor ;
the Minister, is satisfied ; daiy
cate was

the latter
eater uniform;i

by order revoke the certificate,’’
This provision was ¢

1949

genc] g for repatria
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gy with and greatly enlarge the

: ; TOVisions f
4 [htlli} ; 2 ‘ ' ; . l - H ilr {::
'{‘lh lizatiomn. Westlake S I}I'l\'illl? -

¢ Internat;
- Eltlllll : - 3 i T‘Ilrl'lluu“l S —
E a71, referring to this particularp Iugiﬁlnliun- S5.C,
\ ocation are large and somewhat vague; and H-”‘_'TI;I‘-"'I[-F
> g " g 0 -+ LA ,
Jionality conditional on good behaviour and on ™ Deron
a h with the British dominionsg ; ' TATION oy
toueh W s S 18 one new JAPANESE.
Experience alone will show whether it will
‘iui'ﬂll it as a permanent variety of citizenship Estey J.
0 ferring to the same legislation, at P. 372: ““Tha
: éﬂvcrnment of any British possession hag the ——
e OT

. certificate of nmaturalization asg the secretary

untdel' the Act; and the provisions of the Aet as to

n : : 43 HART
185 3 revocation ol the certificate of naturalization ap-
t an

- -

I_.- L} f I'U"

: aquthority for the revocation of g certificate

P . when the recipient. thereof shows ‘‘himself by

o be disaffected or dlslnya‘l_tn His Majesty’’. A

¢ loast by that government :wluch has granted same

tion 2 .ertificate therefor. This appears from the eqn.
ued ﬂ]l‘flt :s made abundantl_y clear by s-s. (6) hereafter
goes further and envisages the cancellation by one
naturalization granted by another govern-
of His Majesty’s Dominions. 1t was

y opinion the legislation provides for revo-
overnment granting the naturalization.
Fae gme that if during a state of war and the emer-
ms 1:0 therefrom one so naturalized makes a request in
- resulting tion, he does so because of the war and
ated therewith. The making of such a request and
?Ssoc therein, as in this case to September 1, 1945, a
Ste;l ciessation of hostilities, provides evidence that with
t eh a person his affections are not with Canada, the
~ but rather with the country from which
llv came. The effect of such conduct is a matter for
" tion of the responsible authorities of the State.
question with which we are }}ere concerned is
the Governor in Council had authority under the War
whether Act to provide for the deporation and the revocation
yem{t;f ates of naturalization by Order in Council P.C. 7355.
of certl cinion the authority here exercised could in peacetime
iﬂ n;};rggsed under the Naturalization Act. In time of emer-
¢ e

ney this can be accomplished under the War Measures Act
ge
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BTb . ' ’ . - |
of the Governor in Couneij] Das

jum .

1€ IHE‘L}]” _ 2 : S I S1
can.  through ¥ and therefore in my opinion this . '8 an
’ pdl‘ﬂn-

: - ¢ :
— der in Loul a9 pC 7355 is valid: Ke Gra 9
S.C. Order in ( ouncil P.C. 193¢ Y, 42 D*L.R,_ 1

oy T 3 2
REFERENCE S.(. 1. 150.
i The same S
TATION OF oy

Fﬂ."'l-f'..";f:. OWS . : | | |
JA I‘]EI'.':.L}H tﬂ W hﬂm A Cﬂrt]ﬁedte Df na

ar6) W a
. :ons is resident in U;u_mdu. the EEIfrllﬁg '

;;Liﬁfnm with this su:*:-uun h}" thﬂ'f‘-';J‘l‘:‘I‘H’m‘* 1n C‘?U"Eil

the concurrence of the Lrtﬂ'“:’f'_m o n t 1.‘1. ALY Ef His 2

dominions in which the EL'FIIhL"HIFD W ﬂs granted. |
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The third group is dealt with under s. 2(3) of P.C, 7355. 4

is the natural-born British subjeet of the Japanese race who hag
‘““made a request for repatriation’’, and who has not .‘rEkaEd
in writing such request prior to the making by the Ministep of
an order for deportation’. It 1s not only the request but the
persistence in that request that is emphasized by s, 2(2) angd
2(3). The naturalized eitizen of the Japanese race might haye
revoked up to midnight of September 1, 1945. The naturgl.
born British subjeet of the Japanese race may revoke at any
time up to the moment of the Minister making his order. At the
hearing counsel stated no order had been made and would not
be made until after this decision is handed down. With respect
h_u this group the right to revoke still remains, but unless that
right to revoke is exercised as above indicated the (Governor ip
Council concluded that with respeet to such a person it was
~necessary by reason of the war for the security . . ."" he should
go to Japan. :

It is‘ contended that these people are being compelled to go
arrii being deported. In reality they are going because thm:
made the request to go and have persisted in that request as
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' their affection for Japan. They ha\:'e coupled there-
set for Jesire o g0 O Japan. The Governor in Council under
nees decided to facilitate their going by perfecting
angements therefor as above indicated. This is more a

or of policy for the Government than a question of juris-

. +ion for the Courts. . Fob. o o+
dmlttw:h;zld be observed that their British ecitizenship is not

lled by these Orders in Couneil. It is therefore suggested
cance ¢ some future date they may return to Canada. That is
s « for the authorities and one which they have no doubt
i mﬂ_*:ite red. In any event, it does not affect the validity of the
i 1 a. matter to be considered upon this reference.

d is not .
Or;i:l';;,l opinion the Parliament of Canada could so legislate
and this paragraph 1s valid.
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fically raised as a har to the writ of habeas
¢ of Appeal and before the House of
1 ([1942] 1 K.B. 87), Lord Justice
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such place

Estey J- :
n :Il'{'tll't]illll‘.'t
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in meaning and effe
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g. 8 was I
latter 1t was specl
corpus both 1o the I_.'t:ur
Lords. In the Court of Apped
Goddard at pp: 116-17 spwlheull}'
fﬂ%l‘i“::'ljll deal with the question whether ]1'111‘11. (S)' of the regu-
lation itself takes away the right to apply tor a writ. ‘It is said
that, if it does not, the words ‘shall be (]L'IE’I‘HECI to be in lawfy)
custody’ are otiose, and '+ is elaimed that, if the order purports
. tained under the regulation, he

at the [Jl‘i.‘:il'_l'll{'.'l' 1S de

must be deemed to be in lawful custody. I do not think that

this is the meaning or the reason for the paragraph. If the
order has been irregularily made the prisoner is not detained
in pursuance of, but despite, the regulation. It is to be noted
that the Aliens Restriction Order, 1916, contained a similar
provision. It provided that an alien might be put on board a
ship and detained in such a manner as the Secretary of State
directed, and while so detained should be deemed to be in law-
ful custody. In ex parte Sacksteder, [1918] 1 K.B. 578, 584,
T think that Pickford L.J. took the same view that I have ex-
pressed of this provision. The object of the paragraph, in my
opinion, is to provide that once an order of detention 1s made,
the person named in the order may be kept in custody anywhere,
and not only in a lawful prison, even if the Secretary of State
has not specified in the order a particular place for his intern-
ment, which he can do later.”’

i n the House of Lords Lord Wright speaks as follows:

In the first place, para. 8 of the regulation does not, in my

opinion, render lawful a detention which is, apart from para.
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en the relationship between the Dominion an;m:;.
provinces is for the time being somewhat changed. Sinﬁla:-
questions were raised in Fort Frances P. & P. Co. v. Manitobg
Free Press, [1923], 3 D.L.R. 629, A.C. 695, and the answer
there given is applicable to this case. Viscount Haldane (pp
634-5 D.L.R., PP: 704-5 A.C:_): .
jetary and civil rights in new relations, which

“Jt is propr | .
they do not present n nf)rmal times, that have to be dealt with:
and these relations, which affect Canada as an entirety fa]i
within see. 91, because in their fulness they extend beyond’what
e, 92 can really cover. The kind of power adequate for deal-
ing with them is only to be found in that part of the constitu-

tion which establishes power in the state as a whole. For it is
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as that arising out of wa

nor is it necessary.
In view of the foregoing authority, the contentions that the

rs in Couneil are in these regards ultrq

provisions of these Orde r
War Measures Act

vires the Governor in Couneil under the
are not tenable.

The second of these Orders in Couneil, P.C. 7356, provides
that: ‘‘Any person who, being a British subjeet by naturaliza-
is deported from Canada under the provisions-of

tion . .
shall . . . . cease to be either

Order in Counecil P.C. 7399 . . . .
- - ¢ f ‘ L . L
a British subjeet or a Canadian national.

It concerns only those of the Japanese race who have been
naturalized in Canada and have been dealt with under s. 2(2)
of Order in Couneil 7355, and for the reasons there discussed,
in my opinion this Order in Counecil is valid.
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rent & ooks-Bidlake & Whittall Ltd. v. A.-G. B.C., [1923)

- A.C. 490.
submitted on this reference is as follows: ‘“ Ape

ors in Council, dated December 15, 1945, being P.C
-6 and 7357, ultra vires of the Governor in Cnut;cii
hole or in part and, if so, in what particular or par-
ars and 1o what extent?™ :
opinion all of the Qrders in Council are intra vires of
» in Council, with the exception of s. 2(4) of P.C.

T355n

(,’UARANTY TRUST CO. v. FLEMING AND TALBOT.
Ontario High Court, Urquhart J, May 15, 1946,

nspection 111 B 1, E—Ac'tion by trustee of bankrupt
against debtors—Right to examine bankrupt for discovery—
Examining officer of bankrupt corporation—

An action brought by or in the name of the trustee in bank-
ruptey of a bankrupt against persons who are his debtors is an
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